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IN THE 
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SOUTH HILL ¥0TOR COMPANY, INCORPORATED, 
AND J. V. JONES, Plaintiffs in Error, 
versus 
CHALMERS M. GORDON, JR., Defendant in Error. 
PETITION FOR WRIT OF ERROR AND SUPERSEDEAS 
To the Honorable Chief Justice and Justices of the Supreme 
Court of Appeals of Vir,qinia: 
, The plaintiffs in. error, South Hill Motor Company, Incor. 
porated, and J. V. Jones, represent unto this Honorable Court 
that they are aggrieved by a final judgment of the Circuit 
~Court of ]\lfecldenburg County, Virginia, in the sum of five 
thousand dollars ($5,000.00) rendered against them on No-
vember 17th, 1937, with interest from. said date, and costs, in 
favor of Chalmers M. Gordon, ,Jr., defendant in error. 
In the Court below Chalmers M. Gordon, Jr., was the plain-
tiff, and South Hill Motor Company, Incorporated, and J. V. 
Jones were the defendants, ,and the ·parties will hereafter 
some time be referred to according to their positions in the 
Court below. 
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HISTORY OF THE CASE. 
This was an action instituted by the filing of a declaration 
of trespass on the case seeking damages for injuries result-
ing· from an automobile accident. Defendants in the Court 
below filed their plea to the general issue and sta ten1ent of 
their intention to rely upon the defense of contributory neg-
ligence, and filed their grounds of defense, all on Aug"Ust 16th, 
1937. The case came on for trial, which was begun on No-
vember 16th and which terminated on November 17th, 1937 . 
.At the conclusion of the plaintiff's evidence defendants, by 
counsel, moved the Court ''to strike out all of the evidence of 
the plaintiff in this case on the grounds that the evidence of the 
plaintiff himself, if believed, clearly and positively shows 
that he was guilty of contributory negligence, and the evi-
dence in the case does not reveal where Mr. Jones had any 
last clear chance by which he might have avoided injuring the 
plaintiff" (R., p. 121). .As an additional ground for striking 
the plaintiff's evidence, counsel for defendants assigned as 
their reason for sustaining the motion that the plaintiff "Was 
under the influence of intoxicants, walking down a highway 
1¥3 to 2 feet from the edge of it, in an intoxicated condition, 
with his hat brim pulled down over his eyes·" (R., p. 122). 
The Court overruled .the motion of the defendants and de-
fendants proceeded to adduce evidence on their behalf. At 
the conclusion of all of the evidence defendants, by counsel, 
_ moved the :Court to strike out all of the evidence on the ground 
that the plaintiff was guilty of contributory negligence, which 
should bar his recovery (R., p. 169'). After argument of coun-
sel, the Court overruled the motion of defendants, to which 
action of the Court defendants, by counsel, excepted; and, 
·after being instructed by the Court, the jury returned a ver-
dict in favor of the plaintiff against both defendants in the 
sum of five thousand dollars ($5,000.00). Defendants, by 
counsel, then moved the Court to set aside the verdict on the 
following grounds: 
(1.) That the verdict is contrary to the law and the evi-
dence in this case. 
(2.) The refusal of the Court to grant certain instructions 
asked for by the defendants, and granting instructions asked 
for by the plaintiff over the objection of the defendants. 
( 3.) The refusal of the Court to sustain the defendants' 
motion to strike the evidence of the plaintiff at the conclusion 
of the evidence. 
This motion was overruled by the Court and its action in 
- --- - -------. 
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overruling said motion was excepted to by defendants. J udg-
ment was thereupon entered by the Court upon the jury's 
verdict (R., p. 198) .. 
;F .A:CTS OF THE CASE. 
The accident forming the basis of this litigation occurred 
sometime between 6 :00 and 7 :30 P. J\II. on January 6th, 1937, 
on U. S. Highway No. 1, at a point south of the town of South 
Hill, Virginia. 
Vici-nity of the Accident: Before proceeding with the 
details of thP. accidP.nt it may be helpful to attempt to 
picture thP. lay of the land at and near the scene of the 
accident. U. S. Hig-h,vay No. 1 is a main thoroughfare from 
the north to the south and passes through the town of South 
Hill. On leaving South Hill g·oing southwestwardly on the 
highway there is a moderate left-hand curve in the highway. 
This curve begins at a point about opposite a service station 
'vhich is owned and operated by L. S. Willis. This service sta-
tion is on the western side of the highway, or on the right-hand 
side of a driver proceeding southwardly. Almost directly 
opposite the Willis Service Station on the east side of the 
highway is a service station and garage owned by a Mr. Pear-
son, whieh at the time of the accident and prior thereto was 
under the management of 0. A. Pulley. Proceeding south-
''rardly from the aforesaid two service stations around this 
right-hand curve orie reaches the property which is used by 
the State High,vay Department. The left-hand curve above 
mentioned terminates about_ opposite to this property, and 
from this property southward the road is straight, although 
there is a considerable down gTade, the exact degree of which 
is not shown by the record. Adjoining the Highway Depart-
ment's property on the western side of the road is the prop-
erty of Bud 1\-Iitchell. This property is used as a service sta-
tion. There is a driveway leading from the highway into the 
Bud J\!Iitchell Service Station and in front of his service 
station extending from the service station to the hard sur-
face of the hi~dnvay there is a ''finished surface driveway'' 
covering· the 46 to 50 feet between his service station and the 
highway. Proceeding sotith,vardly along the highway from 
Bud :M:itchell 's Service Station, one next encounters the serv-
ice station and tourist camp operated by Carter Gill, and 
which is situated on the western side of the highway, or on the 
right-hand side of a driver proceeding southwardly. There 
js considerable down grade to the highway from Bud 
Mitchell's .Service Station to Carter Gill's and the distance 
between these two service stations has been variously esti-
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mated by the witnesses at 300 and 500 yards. The highway 
in. the neighborhood o.f the scene of the accident, according 
to State Officer R. E. Bagley, is eighteen feet wide with a 
six-foot shoulder on each side. _ 
From a careful reading of th~ record it i~ apparent that 
the highway near the scene of the accident does not run due 
north and south, but on account of the fact that a driver in-
tending to go south passes over this portion of the highway 
after leaving South Hill, the directions of the highway are 
referred to as north and south by some of the witnesses; 
other witnesses referring to the directions of the road as east 
and west, and wherever "West" is said, it is equivalent to 
"SQuth" and wherever "East'' is said, it is equivalent to 
"North." In this petition it will be assumed that the high-
way run~ north and south. 
Facts of the Accident: On the day of the accident, 
plaintiff, Chalmers M. Gordon, Jr., according to his • 
testimony had been hunting the major portion of that day. 
About dark, he asked the driver of a Nolde Brothers 
truck for a ride and he and his dog got '"on the Nolde truck · 
( R., p. 41 )·. The Nolde truck made two stops after taking on 
the plaintiff and then proceeded on to South Hill. Upon his 
arrival in South Hill the plaintiff went to a "Liquor Store" 
and there purchased, according to his testimony, a pint of 
whiskey, although B. L. Matthews, who later on took several 
drinks with the plaintiff, testi~ed that tl?.e plaintiff then had 
in his possession either a quart whiskey bottle or a :fifth of a 
gallon (R., p. 139). After leaving the "Liquor Store" the 
plaintiff proceeded to the "fork of the road" and went to 
Pearson's Service Station, where he purchased and drank 
a bottle of beer and remained about fifteen minutes, accord-
ing to his testimony. From Pearson's Service Station he and 
his dog went across the road to Willis' Service Station where 
he insisted on Mr. Willis reading a paper purporting· to be 
his dog's pedigree. \Vhile in the Willis Service Station he 
asked someone in there to have a drink with him, but ·the 
invitation was refused. A-ccording to Mr. "\Villis, the plain-
tiff came into his service station just before dark, and &t 
the time "he was pretty well drunk" (R., p. 133). Mr. Willis 
ordered ~he plaintiff out of his place of business and told 
him ''You and your dog both get out of here'' (R., p. 133). 
While in the Willis Service .Station he offered to sell his dog-
to a 1\fr. Thomas for a dollar. Upon being ordered out of 
the Willis Service Station, the plaintiff retraced his steps 
across the hig-hway and again went into Pearson's Service 
Station. 1\fr. Willis saw no more of the plaintiff except that 
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he saw the plaintiff g·o in and out of Pearson's Service Sta-
tion afterwards with Mr. 1\{atthews (R., p. 134). 
At Pearson's Service Station plaintiff attempted to buy 
more beer but Mr. Pulley, the gentleman in charg·e, refused 
to sell him any more, saying that he thought that plaintiff had 
had enough to drink (R., p. 64). At Pearson's Service Sta-
tion plaintiff met B. L. l\iatthews and he admits having gone 
into the shed and. Jiaving drunk some whiskey with Matthews 
(R., p. 64). According to Mr. Matthews he and the plaintiff 
went back in the shed and took ''several drinks'' from a quart 
bottle, or from a bottle known as a "fifth." 1\{r. l\Iatthews 
atte~pted to prevail upon the plaintiff to go home with him 
and spend the night, and stat-ed as his reason "Because he 
was a friend of mine and he was feeling plenty good.'' And 
· when asked: "Do you think he ought to have be(ln in bed?" 
Mr. Matthews replied, "That is where I would have went" 
(R., p. 139). Mr. Matthews then suggested to the plaintiff 
that if he went to Carter Gill's Servj.ce .Station he might 
"catch a ride" home. Plaintiff thereupon left Pearson's 
Service Station and w·ent southwardly along the highway to 
Carter Gill's Service Station. 
In connection with the foregoing set of facts the plaintiff 
himself tells of hvo visits to Pearson's Service Station. Ac-
cording to him he first went there and drank a bottle of beer 
and then crossed the highway to Willis' Service Station, and 
after leaving Willis' Service Station he returned to Pearson's 
Service Station where he attempted to buy more beer, but 
was refused. Mr. Pulley, in his testimony, makes mention of 
only one visit to the Pearson Service Station. He says that 
the plaintiff came into Pearson's Service Station and that 
"He was intoxicated-badly intoxicated.'' Mr. Pulley fur-
ther says : ''I didn't notice him until after he had been in 
there a while, and after he had been there I noticed he was 
drunk and he wanted to take a drink and I told him he could 
not drink 'vhiskey there.'' 
"Q. Did he drink any intoxicant in your place Y. 
''A. I don't kno'v whether he drank beer in there. If I had 
noticed it when he came in I 'vould not have let him have it, 
but I think he had one before l1e left. I know I refused to 
let him have beer before he left. He wanted to take a drink 
and he had some whiskey and I told him that he could not 
drink any whiskey in the"re and he had to get out. He went 
out and started back in ag·ain and I told him that he couldn't 
come in there, that he couldn't drink any 'vhiskey in there 
and he went out and I didn't see him any more.'' 
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(R., pp. 135-36.) Plaintiff arrived at Carter Gill's Service 
Station, entered it and after "carrying on a lot of foolish-
ness" he sat down beside the stove and went to sleep. The 
plaintiff admits that he had whiskey 'vith him while he was 
at Carter Gill's Service Station and doesn't remember whether 
he took any drinks while there or not. According to the 
plaintiff, he arrived at Gill's. Service Station after dark and 
he doesn't know how long he stayed there. .According to 
Mr. Carter Gill the plaintiff, upon entering his place, looked 
''as thoug·h he had had something to drink,'' and he sat down 
and went to sleep (R .• p. 142). .After he had slept approxi-
mately thirty minutes Mr. Gill awakened the plaintiff and 
compelled him to leave his place of business (R., p. 143). 
Mr. Gill went out of the service station with plaintiff and -
asked him if he thought "he could make it all right," and 
upon being told by the plaintiff that he thought he could, Mr. 
Gill went to service one of his tourist cabins. The plaintiff 
admits that while in Gill's Service Station he "was right 
high in there" (R., p. 75). 1\fr. Gill knows nothing more 
about the accident except that a few minutes later Mr. Jone~, 
one of the defendants, came to him and told him that the 
accident had occurred, and together they went hack to the 
scene of the accident. Officer B. I1. Smitheson, police officer 
of South Hill, and R .. E. Bagley, a State Police Officer, were 
summoned to the scene of the accident and arrived while the 
plaintiff was in Bud 1\Htchell 's Service Station. They both 
testified that in their opinion the plaintiff was intoxicated. 
From our description of the vicinity of the accident, it will 
appear tha.t Carter Gill's Service Station and Bud Mitchell's 
Service Station are both on the same side of the highway, that 
is the western side of the highway. Upon leaving Carter 
Gill's Service Station plaintiff, according to his own testi-
mony, walked northwardly on his right-hand edge of the 
hard surface of the highway to,vards .South Hill, intending 
to go back to Pearson's Service Station. While he was walk-
in!! in this manner, he saw the lig·hts of the defendant's auto-
mobile as it rounded the curve which terminates at the State 
Hi~·hway Department's property. He then testified that he 
continued to look at the approaehing car from the time when 
he could first see it until the car was "ten or not over fifteen 
~teps'' from him, at which time he pulled down the brim of 
his hat in order to shade his eyes, but continued to watch the 
approaching automobile which, according to his testimony, 
he was able to see and did see until the actual impact. AI-
thou~h plaintiff makes the positive statement time and again 
that he could see and did sec the approaching automobile 
from the time it rounded the curve to the north of him until 
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the moment of impact, he states that he did nothing to pro-
tect himself, although admitting that had he stepped two steps 
to his left off of the hard surface the accident would have 
been avoided (R., p. 82). .As the car of the defendants was 
proceeding southwardly, there were at least three cars pro-
ceeding northwardly, or in the opposite direction. The plain-
tiff testified that it was not raining on the night of the acci-
dent but was misting, whereas nearly all of the other .wit-
nesses describe the weather as being foggy. 
The middle car of the three cars proceeding northwardly 
\vas being driven by Mr. D. A. Nichols, who with his wife 
was going to South Hill to attend a moving picture show, the 
car ahead of Mr. Nichols being about fifteen feet from his 
car, and the car behind him being about fifteen feet to the 
rear of his car. Ivir. Nichols saw the plaintiff by means of 
his own headlights when Mr. Nichols was about twenty feet 
south of him. He did not, however, see the car of the de-
fendants until th~ defendants' car was clearing the car ahead 
of Mr. Nichols, which was a distance of about fifteen feet 
:from J\!Ir. Nichols. There is a knoll in the road close to the 
scene of the accident which has a tendency to throw the light 
from the headlights of a southbound automobile up and to 
prevent them from focusing on the surface of the highway 
until the knoll has been negotiated. At the time of the acci-
dent and just prior thereto the car of the defendants was 
being· driven at a rate of speed variously estimated at from 
fifteen to thirty-five miles per hour. It is not contended by 
the plaintiff that the car of the defendants was being driven 
at an excessive or improper rate of speed. When the Nichols' 
car and the car of the defendants were about opposite to each -
other, the plaintiff was struck by the right fender of the de-
fendants' car, the only damage to defendants' car being a 
bent right headlight and possibly a slightly dented right fen-
der. According to the defendant, at the time of the accident 
and just prior thereto he was driving hi.s car at a rate of 
speed of from fifteen to twenty miles per hour, and because 
of the· glare of the headlights of the oncoming automobile he 
did not see the plaintiff until he was within five or six feet 
of him, at which time the plaintiff was on the hard surface 
about four feet from its western edge. When the plaintiff was 
first seen by Defendant Jones, plaintiff ·was five or six feet 
from him, walking towards him with his head bowed, at which 
time Defendant Jones "cut hard to his left and slapped his 
foot on the brakes,'' but the accident, nevertheless, occurred. 
The evidence of Defendant Jones is the only evidence in 
the record as to how soon and where he stopped after the 
impact, since the plain.tiff was rendered unconscious and Mr. 
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Nichols could not immediately stop for fear of being run 
into fr9.m the rear, but was forced to proceed nort4wardly 
to Pearson's .Service Station in order to turn around. Ac-
cording to Pefendant J,ones, he stopped so quickly that the 
plaintiff was lying about opposite the rea1· end of his car. ~{r. 
Jones stopped his car, got out on the running board and · 
looked back to see what had happened. When he saw the 
plaintiff lying on the side of the road he proceeded to CarteL" 
Gill's Service Station to ask ~ir. Gill, whom the defendant 
knew, to help him render necessary assistance, and together 
Defendant Jones and ~Ir. Gill returned to the scene of the 
accident. After Mr. Nichols found a safe place to turn around 
he came back to the scene of the accident and found the plain-
tiff lying in the driveway to Bud Mitchell's Service Station, 
about three to seven feet off of the hard surface (R., pp. 100-
13). J\IIr. Nichols soug·ht the aid of Bud ~Iitchell and the 
plaintiff was carried into Bud J\fitchell 's Service Station and_ 
Dr. Bracey was summoned to the scene. 
There is a great deal of additional testimony in the record 
with reference to what occurred after the plaintiff was taken 
into Bud lviitchell 's .Service Station but all of this testimony 
was introduced either to prove or to disprove that the plain-
tiff at the time of the accident was intoxicated. For the pur-
pose of this petition suffice it to say that it was found later 
that the plaintiff had suffered a rather serious injury in7ha / 
two .bones of his leg had been broken. 
ASSIGNMENTS OF ERROR. 
1. The Trial Court erred in refusing to grant motion of 
defendants to strike the evidence, which motion was made at 
the conclusion of all of the testimony. 
2. The Trial Court erred in refusing to g-rant motion of 
defendants to set aside the verdict of the jury and in failing to 
enter final judgment in favor of defendants. 
3. The Trial Court erred in gTanting·, over defendants' ob-
jections, plaintiff's instruction No. A (R., p. 175). 
4. The Trial Court. erred in granting plaintiff's instruc-
tion No. B (R .. , p. 175). 
5. The Trial Court erred in g-ranting, over defendants' ob-
jections, plaintiff's instruction No. !C (R., pp. 176, 177). 
n. The Trial Court erred in granting, over objections of 
defendants, plaintiff's instruction No. E (R., pp. 177-178). 
7. The Trial Court erred in g-ranting:, over defendants' ob-
jection, plaintiff's instruction No. F (R., p. 179). 
8. The Trial Court erred in granting, over defendants' ob-
jection, plaintiff's instruction No. G (R., pp. 179-180). 
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9. The Trial Court erred in granting, over defendants' ob-
jections, plaintiff's instruction No. ·Y (R., pp. 182-183). 
10. The Trial Court erred in granting, over defendants' ob-
jections, plaintiff's instruction No. Z (R., p. 183). 
11. The Trial Court erred in refusing to grant defendants' 
instructions Nos. 4-A, 5-.A, 3 and 2-A, and in substituting in 
lieu thereof, over objections of defendants, instructions Nos. • 
11tand 12 (R., pp. 171, 172, 173, 174, 184 and 185). 
12. The Trial Court errP.d in giving of its own motion and 
over defendants' objection, instruction No. 20 (R., p. 186). 
INTRODUCTION TO ARGUMENT. 
Before beginning our discussion of the foregoing assign-
ments of error, we should like to discuss in the abstract the 
rights and duties of pedestrians and operators of motor ve-
hicles upon a public highway, since the views of the Trial 
Judge as reflected in the instructions given and refused, are 
,erroneous. Relevant Provisions of the Virgiwia Motor V e-
hicle Code Relatin,q to the Use of High'Ways by Pedestrian.~: 
2154 (49). Definitions.-(£) ''Highway."-Every way or 
place of whatever nature open to the use of the public for pur-
poses of vehicular travel in this State, including the streets 
and alleys 'in towns and citiPs. 
2154 (126). Pedestrians.-( a) When crossing highways 
or streets within incorporated towns or cities,. pedestrians 
shall not carelessly or maliciously interfere with the orderly 
passage of vehicles and shaH cross wherever possible, only 
at intersections or cross-walks. Pedestrians in crossing any 
strP.et at intersection with another street, sh'all at all times 
have thP. right of way over vehicles making right turns into 
streets being crossed by such pedestrians. 
(b) At such intersection where no traffic officer is on dut~r, 
pedestrians shall have the right of way over vehicles. 
(c) This shall not PntitlP the pedestrian to entP.r or cross 
the intersection, regardless of approaching traffic, but shall 
be interpreted to require vehicles to change their course, slo'v 
down, or come to a complete stop if necessary to permit pe-
destrians to safely· and expeditiously negotiate the crossing. 
(d) Pedestrians shall cross only at right angles, and shall 
not cross highways diagonally; nor, except to board a street 
car, or to enter a safety zone at right angles, shall they step 
· into that portion of the highway open to moving traffic, at any 
point between intersections where their presence would be 
obscured from the vision of approaching drivers by a vehicle 
or other obstruction at the curb or side. 
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(e) vVhen actually boarding or alighting from a street 
car~ pedestrians shall have the right of way over vehicles, but 
shall not, in order to board or alig·ht from street cars, step 
into the street sooner, nor remain there longer than is abso .. 
lutely necessary to do so. 
(f) Pedestrians shall not use the highways, other than the 
·sidewalks thereof, for travel, except when oblig·ed to do so 
by the absence of sidewalk, re~sonable, suitable and passable 
for their use, in ·which case they shall keep as near as rea-
sonably possible to the extreme left side or edge of same. 
(g) No person shall play on a highway, other than upon 
the sidewalks thereof within a city or town or in any part 
of a highway outside the limits of any city or town designated 
by the motor vehicle commissioner, or usc in play thereon 
roller skates, coasters or any similar vehicle or toy or other 
article on wheels or runners, excepting bicycles, tricycles and 
motor cycles, except in such areas as may be especially desig-
nated for that purpose by the proper local authorities, and 
if such highway has two traffic lanes, they shall keep as near 
as reasonably possible to the extrP.mP. left side or edge of the 
left-hand traffic lane so that they will be facing oncoming 
traffic at all times. 
(h) Any person.convicted of violatinp; any of the provisions 
of this section shall be finP.d not les~ than two dollars nor 
more than twenty-five dollars for each separate offense. 
Relative Provisions of the Virginia IJf ot()r TT ehiole Code 
Relatin,q to the Use. of Hi,qhways b:11 Motor Vehicles: 
2154 (112). Drive on right .~irle of h-i,qhu-ays.-Except as 
otherwisf.l provided in sr.ction 2154 (115), upon all highways 
of sufficient width the drivflr of a VP.hicle shall drive tl1e same 
·upon the right half of the hig·hway, unless it is impracticable 
to travPl on such side of the hig-hway and except when over-
taking· and passing- another vehicle subject to the limitations 
applicable in overtaking and passing set forth in sections 2154 
(117) and 2154 (119). 
2154 (115). PassiiYl.Q vehicles procee{ling in opposite direo-
ti()ns.-Drivers of vehiclP.s procP.eding in opposite directions 
shall pass each other to the right, each giving to the other, 
as nearly as possible, one-half of the main traveled portion 
of the roadway. 
2154 (1.23). Ri,qht of Wa~J.-( e) The drjver of any vehicle 
unon a hi~hway within a business or residence district shall 
yield the right of way to a pedestrian crossing such 'highway 
within any clearly marked cross-walk or any regular pe-
destrian crossing included in the prolongation of the lateral 
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boundary lines of the adjacent sidewalk at the end of a block, 
except at intersections where the movement of traffic is being 
regulated by traffic officers or traffic direction devices. 
1From the foregoing it will be seen that the Virginia stat .. 
utes give no right of way to either the pedestrian or to the 
operator of a motor vehicle when both are proceeding alqng 
a publi-c highway.. . 
U If no right_ of wa~~nferred by statute, then the rights and duties of the pedestrian and the motor vehicle o erator are reClptocal and each 1s under the dutylo exere1se or:._nary <'&~e for JJ."P.ii·ownsiletyand-for the safety of others. The decisions-~o~rtliis Court in· cases ar1siiig out-ofacciCfents· which 
occurred prior to the enac~ent of the statute giving to pe-
destrians the right of way over motor vehicles at street in .. 
tersections within incorporated. cities or towns have an ... 
nounced this rule. Vir,qvni<l Electric & Power Cq. v. Blwnt,. 
Admr., 158 Va. 421: 
"Prior to the enactment of the statutory and municipal 
regulations affecting the question, operators of vehicles and 
pedestrians l1ad equal rights in the streets and neither a pe-
destrian nor the operator had· a priority of right over the 
other, and the conduct of both was governed by this rule. 
This extended to all parts of streets, whether at a regular 
~rossing or else,vhere thereon. The law imposed on both 
reciprocal duties and obligations and both were required to 
exercise reasonable care to avoid injury.'' 
L~tcas v. Craft, 161 Va. 228, Holt, J.: 
''vVe say ag·ain that these rules which applied before the 
statute was enacted and when the rights of pedestrians and 
vehicles were co-equal, now have little application'' (P. 238). 
Moore v. Scott, 160 Va. 610, in his opinion Holt, Justice, 
referring to the language of Justice Gregory in the Blunt 
case at page 620, says : 
''All of these cases were decided at a time when the rights 
of vehicles and pedestrians were reciprocal.'' 
Core v. Wilhelm, 124 Va. 150, (Decided prior to the enact· 
ment of the Right of Way Statute), Burks, J.: 
"The rights of the plaintiff and of the defendant at the 
crossing were equal and reciprocal'' (P. 154). 
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The statutes quoted above do not confer upon the pedestrian 
or the motor vehicle operator any right. of way over the 
other. The statutes d_o, how~ver, prescribe what portions of 
the highway ·shall be oceupied by· each, and when the pedes-
trian ana· the-· motor· vehicle operator are occupying· the pcfr-\ 
tWn--of-the-highway _prescribed by the statutes -then their 
duties-··are·reciprncal and each owes to th~ other the duty to 
~rms-aor<11:na~t;)Cc_are~ - .. ~- ·---
The Trial Judge has apparently been of tl1e opinion that a 
pedestrian who is walking on the portion of the high,vay pre-
scribed by statute is giv~n a rig·ht of way over oncoming ve-
hicles. It is respectfully submitted that this is an erroneous 
view, and since the error, if it be error, frequently appears in 
the record, we shall, for the sake of brevity, at times hereafter 
refer to this portion of our p~tition without repeating the 
principles here contended for • 
.ARGUMENT. 
ASSIGNMENTS OF ERROR NOS. 1 .A.ND 2. 
u The Trial Court erred in refusing to grant motion of de-
fendants to strike the e'lJidence, which motion 1.oas 'made at 
the conclusion of all of the tr..~timony. '' 
"The Trial Court·e1·red in refusin,q to ,qrant motio'll of de-
fendants to set aside the t'erdict of the .iu.rJ! and in failin.g trt 
enter final jud,qement in favor of defendants." 
If our viP.ws be correct with reference to these two assign-
mP.nts of error, or eithP.r of them, this Court will feel com-
pelled to enter final judgmP.nt in this ·Court in favor of the 
defendants. These two assignments of error will, therefore, 
be discussed together. 
The Plalintiff was ,quilty of contributory negli.qence which 
should bar hi.s recovery. 
It is true that under the two motions now under considera-
tion the case must be considered very much as though a de-
murrer to the evidence had been interposed. The plaintiff, 
however, is bound by his own testimony and his case can be no 
stronger than his own testimony makes it. In Thalhimer v. 
Oasci, 160 Va. 439: 16R S. E. 433, this Honorable Court has 
said: 
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''Conflicts in testimony are usually for the jury but this 
is not always true. When a plaintiff has testified to facts 
within his knowledge upon which his case turns he must abide 
by his statements. · He·
4 
cannot rest and recover upon the evi-
dence of others. He cannot ask a jury to. believe that his ac-
count of the transaction is not to be relied upon.'' 
See also Mar,g·iotta v. Aycock, 162 Va. 557; 174 S. E. 831; 
Chakales v. Djioronidis, 161 Va. 48; 170 S. E. 848; Massey 
v. Firmstone, 134 Va. 450; Bassett db Co. v. Wood, 146 Va. 654; 
Davis Bakery v. Do.eier, 139 Va. 628; Marylwnd Co. v. Cole, 
156 Va. 707: and Vir,qinia Electric <f; Power Co. v. V ellines, 
162 Va. 671; 175 S. E. 35. In the !Court's opinion in the last-
named case will be found the following: 
''These somewhat extended excerpts from the plaintiff's 
testimony are made necessary by the fact that the decision of 
this case turns upon his evidence. He is bound by his account 
of what he saw and did.'' 
In Massey v. Firmston, 134 Va. 450: 114 S. E. 652, and cases 
which follow it, it is said: 
''A plaintiff who has no case upon his own evidence has no 
case at all.'' 
Let us now examine the record to determine the plaintiff's 
own account of this accident. It is to be remembered that 
the plaintiff left Carter Gill's Service Station and was walk-
ing· back to South Hill when the accident occurred near Bud 
Mitche'll's .Service Station. Taking up the testimony at the 
time the plaintiff left Carter Gill's Service Station we find 
that he has described the accident as follows: 
On direct examination: 
'' Q. Where were you walking 7 
''A. I was walking right on the left edge of the hard sur-
face. 
'' Q. Was there any walkway provided there for pedes-
triansY 
"A. No, sir. 
"Q. What is there between Carter Gill's station and up-
townY Is there any walkway provided there 7 
"A. No, sir, nothing but the concrete and the mud on the 
side that night. 
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'' Q. Is there anything more than the ordinary shoulders 
you :find along the highways Y 
, "A. No, sir. 
"Q. Was it 1nuddy along the shoulders? 
"A. Yes, sir. 
'' Q. Isn't it true that some parts of that highway shoulders 
are muddy and some places you run into places where there 
is a little more sand f 
''A. I don't think it is muddy except some places where 
you turn into a road. I don't .think anywhere· except where 
you turn into places that it is muddy. 
'' Q. There are no walkways provided Y 
''A. No, sir. 
'' Q. How were you walking? Were you walking fast or 
were you walking slowly! 
."A. When? 
'' Q. When walking· from Gill's station Y 
''A. Walking just an ordinary gait. 
"Q. Just an ordinary. gait.! 
"A. Yes, sir. 
"Q. Did you see the car that struck you when it came into 
sight coming from the P.ast? : 
''A. Yes, sire~, I saw the headlight just as plain in front 
of me when it turned the curve up there. 
"Q. You saw the car when it turned the curve? 
· ''A. Yes, sir; I was looking right at it when it came around 
the curve. - · 
'' Q. Where were you when the car turned the curve 7 
''A- I was close up somewhere where I was hit. I didn't 
look to seP. who was there or where I was. I was going· to 
Pulley's. 
"Q. You don't remember whether you had passed by Bud 
Mitchell's place or not·? 
"A. No, sir, but I know I was along there somewhere, 
along about that camp, but I couldn't tell you the spot. 
'' Q. Do you know whether any cars passed you going into 
South Hill as you walked along -the road Y 
"A·. Yes, sir. 
·. · '' Q. Did you meP.t any cars except this one that struck 
yQuY 
''A. No, sir. 
"Q. Did you observe this c.ar apptoaching? 
"A. Yes, ·sir. I watched the curvP.. The car was showing 
a mighty pretty light as it come around, and I could see the 
road. Yes, sir, I noticed it. 
'' Q. Did yon notice whether the car was driving near the 
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edge of the highway where you were walking, or was it far 
enough off for you to pass without accident Y 
''A;. Yes, sir., I noticed that, and I would say that he was 
driving some four or five f-eet from the edge as he come 
around. 
'' Q. Did you notice the ear as it got close to you f 
"A. Yes, sir, I noticed it until it got where it blinded me. 
"Q. Did you think that you bad plenty of roo~ to walk 
along the edge of the highway? 
"A. Yes, sir. 
'' Q. Without being struck by the car f 
''A. Yes, sir. In other words, just as I was meeting the 
car I stopped-just like·this is the road, I stood on the edge 
of the road in kind of this angle (illustrating). Just as the 
car approached me, just pefore it got to me, I saw the car was 
.as far as from here to the far side of that desk-certainly as 
.far as from here to tl1at rail. 
"Q.· You say as far as from you to the railing you saw the 
carY 
"A. Yes, sir, when I stepped out on the edge-when I 
stopped on the edge of the road for him to pass me. 
"Q. When you stopped you hesitated? 
''A. Yes, sir. 
'' Q. You say you 'vere blinded by the lights of the carY 
''A. Yes, sir. I pulled my hat down over my face. I could 
see the road. 
"Q. Which way were you facingt Were you facing the 
way the car was coming? 
"A. Yes, sir. 
"Q. You were right on the edge of the highway¥ 
''A. Yes, sir, on the edge. 
''Q. On the edge? 
"A. Ye~, sir. There had been tar put on there. I was on 
the edge of the h_!l.rd part of the road. I was on the hard 
part of the road. 
'' Q. Did you realize at all that the car was going to strike 
you until you were struck? 
"·A. No, sir. When I saw it under my hat, then I knew it. 
'' Q. Was there any way for you to avoid the accident after 
you realized the car was going to strike you Y 
''A. No, sir. I was hit and it sounded like a giant was hit-
ting and thrown up against the house. ·r don't remember even 
hitting the ground. I remarked''! am killed,'' and I thought 
that the feliow must have had somebody on the car talking to 
him, or something, and wasn't watching the road. That is 
what I thought, that he had somebody in the car with him 
talking ·to him. · · 
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'' Q. Were you rendered unconscious by the force of this 
blowY 
"A. Yes, sir. I don't remember nothing after it. 
'' Q. Where were you when you regained consciousness Y 
''A. I remember being in Bud Mitchell's. I remember see-
ing Jack, my brother, in Bud l\fitchell's and Dick Baskerville, 
and there was another fellow there. I couldn't say who he was 
because if I paid attention to them I don't know it, but I saw 
them." (R., pp. 47 to 51.) 
On cross examination: 
'' Q. Then, whP.n you walked down the road, how far is it 
from Mr. Gill's service station, which you left, to the point 
where this automobile struck you Y . 
''A. From lVIr. Gill's to this pointY 
''Q. Yes. 
''A. I would say about three or four and maybe six hun-
dred yards. I haven't stepped it and I haven't viewed it to 
see. 
'' Q. You have not viewed it to see Y 
"A. No, sir. 
'' Q. The road is straight all the way up there Y 
"A. Yes, sir. 
'' Q. I understood you to tell the jury on your direct ex-
amination that it was a misty night, and you didn't consider 
it raining, or had not rained; is that right f 
''A. It was more of a mist instead of a fog. 
'' Q. It was a rough night, you say Y 
''A. In other words, I co1tld see the cat· from down where 
I was hit. I could see it as it ca·me armtnd. I was walking, 
and I co·uld see it all the way after it turned around that little 
curve in the road. 
''Q. You tell the jury it was a misty night¥ 
"A. I wouldn't have minded laying out all night. 
'' Q. Will you please explain to the jury 'vhy you tell them 
that the shoulders were muddy and you couldn't get off¥ 
''A. If it had been raining· all day I could have gotten off 
the concrete. 
"Q. You could have gotten off? 
''A. Yes. 
'' Q. You saw the oaf coming? 
''A. Yes, sir. 
'' Q. And the headlight was shining in your faceT 
"A.. Not until it got up close to me. 
''Q. Were you aware of t.he fact that cars "rere going in 
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the direction that you were-that is going ndrth on ·High-
way No. 1-meeting this car that hit you? 
"A N ~ 
. o, Sir. 
'' Q. Did a;n,y cars go north1 
"A. Yes, sir. 
"Q. At about that time? 
''A. I don't remember that. I noticed several cars pass 
lower down. 
'' Q. Several cars in a line Y 
"A. No. 
''The Court : Several cars lower down. 
"By Mr. Hodges : 
'' Q. How far from the accident Y 
''A. I would not say I had gotten more than one-fourth 
the way and maybe half the way. I think there were at least 
two or three cars passed. 
'' Q. And they were going north1 
'~A. Going north. 
'' Q. And this car you were meeting was coming south 1 
''A. Yes, sir. 
'' Q .. You say the headlights were bright and goodY 
"A. Yes, sir. I could see the road in front of the car when 
he 'made the curve. . 
'' Q. At that time I understood you to say you were walk-
ing out on the concrete Y 
. ''A. They had tar on it. I was walking on what they call 
the hard surface. 
'' Q. Ho\v far were you on itt 
"A. I was righ.t at the edge. I walked it all the way. When 
I left Carter Gill's I come ou,t into the road, and when I got 
'ltp the road I got on the edge and 'l.vas walking right on the 
edge. 
"Q. Was this car that was coming toward you-you say 
you pulled your hat brim downY 
"A. If you will give me my hat I will show you. It is sit-
ting over there with my coat. Bring the c9at too. ('rhe coat 
and hat are handed to the witness). Just like this is the car, 
I was standing like this with my head about like that (illus-
trating) to keep the glare of the ligh~ from my eyes. . 
"Q. You were facing the car with the brim of your hat 
pulled down--:-
" A. No, I was watohin.,q the car, too. 
'' Q. You indicated that you U'alked alon,q the road 1.vith 
the hat pulled do1.vn over your eyes to keep the glare. of the. 
headlights out of you,r eyes; is that correct? 
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''A. Yes, sir. 
''Q. How far was that automobile away from you when you 
pulled the· brim down over your head to keep them from shin-
ing in your eyes Y 
"A. About as far as from here to the door. 
'' Q. How far would that be in steps~ 
''A Ten or not over fifteen. 
'' Q. Then you did not look ?.tp at the car fro1n the ti1ne you 
pulled the brim._ 
''A. I didn't ta.ke '1nJJ eyes off it. 
'' Q. Will you please explain how you were watching the 
car at the same time and at the same time had the brim pulled 
down? · 
".A. I didn't pull the brim down over my eyes, but to pro-
tect then~ from the li,qht. 
"Q. Was the car at that time running on-the hard surface 
portion of the road Y • 
''A. Yes, sir. 
'' Q. Were there other cars passing and on your right side 
going north at the time you pulled the brim downY 
"A. No, sir, not that I know of. 
''Q. Would you say that there were notY 
''A. No, sir, I would not. 
''Q. You don't know? 
"A. No, sir, I don't know. I didn't se~ them. 
'' Q. And you told the jury on your direct examination that 
you did not realize where the car was because you had the 
brbn pulled down until just as it struck? 
"A. No, I didn't say I didn't realize where it wa.s. I 
wa.tched it all the 1.t'aJJ. 
'' Q. You saw it a-ll the way down the road? 
''A. Yes, sir. 
'' Q. Y o~t saw it in the road? 
''A. Yes, sir. 
"Q. Will ~~o~t please tell the jury why you didn't step off 
the ha.rd surface to save yourself? 
''A. Because I thought the car was clear of me good, and 
that is whJJ I didn't step off. 
,. Q. You saw where it was? 
"A. I saw it .iust before it ,qot to me. 
"Q. And you took a chan~e of this car coming right at you, 
and you stood there and let It h1t yon? 
''A. I did not. 
''Q. Yon didn't move after you saw it bearing down on 
you? / · 
"A. I didn't have time. I stopped and I didn't more than 
stop before the car got me off the ground. 
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'' Q. Couldn't you see the car l 00 or 150 yards coming down 
the road! 
''A. I could have seen it 400 yards. I saw it coming down 
and crossed over. 
"Q. What do you mean-over from the edge of the road 
towards the cAnter Y 
''A. Yes, sit·. 
'' Q. You just explained to the jury that cars were going 
north just before you got to the point of accident Y 
''A. I say between there and Carter Gill's two or three 
cars passed me. I didn't count the cars. 
'' Q. Did they pass l\1:r .• Jones, who was coming south Y 
"A. What1 
"Q. Those cars that passed you before the accident? 
"A. I guess they met 1\Ir. Jones. I don't remember no-
ticing· the cars 'vhen they passed Mr. Jones. Probably they 
passed Mr. Jones before I saw him. I was not watching the 
ca.rs but was watchin.Q Mr. Jones. 
'' Q. Could you see the outline of the cars? 
· "A. Yes, sir. 
"Q. But it 'vas a misty, foggy night? 
"A. It was misty. It was four hundred yards up there, 
nnd I could see the cars making the curve. 
'' Q. And you could ha1;e seen it all the 'way do1on to the 
poimt it hit you, if yo~~~ ~t'e'l"e looking? 
"A. I ~vas looking. , 
'' Q. Y ott were 'IWt looki1'tg ~.t.,hen you, had your hat pulled 
down? 
"A. Yes, I was. 
''Q. I want to know ho"r you were looking? You had your 
hat pulled downY 
''A. Yes, sir, t_o keep the automobile light from my eyes. 
"0. The automobile.light was in front of the car? 
''A. Yes, sir. 
'' Q. How could you. watch when you had the hat pulled 
dou;n to keep the. light out of your eyes1 
''A. 1 CO'ltld see all r·i.qht. 
'' Q. Throu-.qh the hat brirn1 
"~- No, sir. 
''Bv tl1e Court: 
',·Q. Under the hat brim.? 
''A. Yes, sir, under it. 
"Bv 1\!Ir. Hodges: 
"0. You deny you were w·alking in the highway £our or 
five feet out in the center of the highway' 
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''A. Yes, sir. 
'' Q. You were walking on the edge Y 
''A.. Yes, sir. 
''By the Court:. 
'' Q. You ·were walking on the hard surface, on the edge, 
I understand¥ 
"A. Yes, sir. 
''By ~lr. Hodges : 
'' Q. Why didn't you step off on the shoulder, which was 
covered with gravel six feet at that time? 
"A. I didn't know that it was covered with gravel at that 
point .. 
''By the !Court : . 
'' Q. Why didn't you, .is the point 1 
"A. I told you I thought I was as.clear of that car·as any-
one. 
''By Mr. Hodges: 
'' Q. Was the car on the hard surface at the time it hit you? 
"A. It was obli.qed to be on the hard surface." (R., pp. 67 
to 74.) 
''A. When I pulled my hat do'lon to keep the car fronz .ffhow-
ing in my eyes-you are talking about the speed of Uf 
''Q. ·Yes. . 
"A. I would say the car was some ten or fifteen step.c;.', 
{R., p. 76.} 
• 
'' Q. But even up to that point yon had the brim of your 
hat pulled down- · 
"A. I could see it." (R., p. 77~) 
Re-cross examination: 
''By Mr. Hodges: 
'' Q. Mr. Gordon, isn't it a fact that immediately before 
this cai· strucir you, if you ~ad stepped one step _or two at the 
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most, that you would have been out of the path of the automo-
bile? 
''A. Gotten off the road Y 
''Q. Yes. 
''A. I guess so. 
"Q. Isn't it a fact that one step over to the shoulder of the 
road would have saved all this trouble~ · 
''A. I don't kriow whether one step would have cleareq it, 
or not. 
'' Q. Would two steps have cleared it 1 
''A. Yes, sir.'' (R., p. 82. )' 
a. -The plaintiff violated the Virginia statute relating to 
the use of hi_qhways by pedestrians. 
In our ''Introduction to A~ument'' we have attempted to 
show that the VIrginia statutes relat!!!g to _the use of the 
highways by pedestrians requires pedestrians to walk on 
tbeir extreme left siae-9Itlie· higliJYJ!Y ... J!~~y.:-the-tevr, 
''highway'' is meant the space lying between the outside 
edges of the shoulders. The highway in this case consisted of 
an eighteen foot hard surfaced portion with six foot shoulder 
on either side. We shall not burden the Court by repeati g 
here our argument in this respect, but if ou_r views be cQ_r:_ 
re_c.t then tbe _ _pla.!n_tii! .!tJlS cle!!_r]y_violf!_t~d~ute_h~ause 
~~-~~_§_ _r_ep_~~~~c!lr said thB:i._~e wa.~ _ _Qn the_,ha_rd surf.ac_e_d..p.o.&-
tion of tlie li.!gl!F.J!Y..,_~nCT lie IS gull tv of neghgence ··by~ 
of~ vi_«?J~Jion. In this connection we would again call 
to the Court's attention that at the place where the accident 
occurred the western shoulder w~s a "finished surface drive-
way," because it was a part of the space lying between the 
western edge of the hard surface and Bud Mitchell's Service . 
Station; and according· to uncontradicted testimony this en- / 
tire space of 46 to 50 feet was ''a finished surface driveway.'' 
.A.ssuming·
1 
that the plaintiff_ hll.~. violated the statute by .fail-
illgfo wa l{~on his extrem~-1~~!_-~id~ __Qf the_ }!_ighway, there 
can be · no Yil~.stiQp. _'Q:ut wll~t_t}lj~ __ n_eg_ljg~~~~ __ .Q.QJ1~.tit:uJ~d a 
I!_roxirnate cause of the ac~icle:Q~,__Qr_ ~ffi.~i~11tly .CQ11tributed t_o 
...---cause tl!.~Laccid.~:n.~,. si!!~e._bad_h~_p_~~.n __ Q!Lth_Q.J~xb~eme_left_side 
_ _Qj the hig·hway_t4.~ ~ccid~nt would never have occurred. The 
violation ~f a· s.!a.f~~-~i~.§tff~~~_g~_f!Jid :ttflie· ·plain-
tiff. is_guila oj such violatiQJL~ t4~- _!!~g~nce resulting 
from such violation ,efficiently contuQ~ted to __ ~:nse the injury 
complained of, then ll!e plaint_m_1s .. _ba_;r~_d re~_Qyery. . This 
rule is so firmly established in fuis junsdiChon as to render the 
citation of authorities unnecessary. 
We have been unable to find any Virginia cases defining 
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the term "highway~" It seems, however, that the statutes 
themselves clearly contemplate the term "high,vay" to in-
clude the shoulders as well as the hard surfaced portion. The 
statute with respect to pedestrians refers to "the extreme 
left side or edge of same" (highway); while Section 2154 
(115) relating to vehicles passing other vehicles proceeding 
in opposite directions requires each vehicle to give to tho 
other as nearly as possible "one-half of the main traveled 
portion of the roadway." Section 2154 (112) requires the 
driver of a vehicle to drive upon his "rig·ht half of the high-
way,'' saying nothing about the right edge of the highway 
or the rig·ht edge of the main traveled portion. Section 2154 
(133) provides that "no truck -or bus or part thereof shall be 
stopped on the traveled portion of any highway outside of 
cities and towns for the purpose of taking on or discharging 
passengers, or loading or unloading merchandise, or other 
commodities, unless the operator of any such vehicle call)lot .,--
leave the traveled portion of the highway with safety.'~ It· 
is clearly apparent from these statutes that the Legislature 
meant the term ''highway'' to include the m,ai'l~ traveled por-
tion of the highway and the portion of the highway other 
than the main traveled portion, or in other 'vords, the entire 
space between the outside edge of the shoulders. The courts 
of other jurisdiction are, however, in agreement with our 
views. In Sca.lf v. Eicher, 53 Pac. (2nd Series) 368 (Calif. 
1936) two children were injured by an automobile while they 
were walking on their right-hand shoulder of the highway. 
It 'vas contended that the statute requiring pedestrians to 
walk on their left side of the highway (Section 1501;'2 of the 
California Vehicle Act) could not be invoked against the 
plaintiffs because they 'vere not on any portion of the high-
'fay. In discussing this contention and the California sfat-
utes, which are extremely similar io the Virginia statutes, 
the Court had the following· to say~ 
"Respondent contends that section 150% of the California 
Vehicle Act applies only to the paved, improved, or main-
traveled part of the hig·hway, and particularly so within the 
limits of a city where no means of walking is provided other 
than t}le dirt shoulder. We cannot approve of this theory. 
Section 1 501;.1 is not limited to districts within or without 
city limits. It simply provides that it must be 'outside of a 
business or residence district'. The word 'highway' as used 
in various statutes and ordinances may have a meaning 
somewhat different, depending upon the purpose of the pro-
vision of the law. Under Sections 2618 and 2620 of the Po-
litical Code, a highway is a road, street, etc., of a width of at 
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least 40 feet. The purpose of these sections is to define the 
requisites necessary for the dedication of land as a highway. 
When used in the California Vehicle ActJ the word 'highway' 
l1as specific reference to a ·way or place of whatever nature 
open to the use of the public for travel. When used in Se.ction. 
122 of the California Vehicle A-et (as amended by St. 1931, 
p. 2124) in reference to driving· on the right side of the high-
way, close to the edg·e or curb, it has reference to the paved 
<>r traveled portion of the roadway, close to the curb if pos-
sible, and otherwise, close to the edge of the main or fre-
quently traveled portion of the ro·ad. In the present case, 
to have driven the car on the extreme right side of the road 
would have forced the driver to place one wheel in a ditch. In 
.Section 136 of the California Vehicle Act (as amended by 
St. 1931, p. 2128) a driver is prohibited from parking, with 
.certain exceptions, on the paved or improved or main trav-
-eled portion of the highway when it is practicable to park the 
vehicle off the main-traveled path. This mea;ns tkat if there 
·is a portion of the highway not frequently traveled, such por-
tion is to be used if it can be done with safety. In many iri-
stances such part of the highway is a shoulder, and 11.eoessarilg 
'(],portion of the high~vay. The Legislature in enacting Sec-
tion 150% of the California Vehicle Act undoubtedly had in 
mind that a pedestrian could walk on his left-hand edg·e of 
.any portion of a highway that was available and suitable for 
'valking purposes, with due regard for the safety of the pe-
destrian and traffic generally. We must conclude that the ) 
deceased, in walking on the shoulder, was. using the 'highway' 
.as that word is employed in Section 150% of the California 
\t ehicle Act. '' 
See also ~harick. v. Galloway, 66 Pac. (2nd) 185, where it 
was held by the California Court that the term "highway" 
included not only tlie paved portion of the highway, but the 
shoulders as well. 
In Steen v. Hedstrom, 63 Pac. (2nd) 507, Washington, 
1937, plaintiff was walking on his right edge of the paved 
portion of the road. He was struck by an automobile from 
behind. Defendant saw the plaintiff when he was 200 feet 
from him and pulled to his left to,vard the center of the 
. paved portion of the hig·hway. When he was within 20 to 
25 feet of the plaintiff he sounded his horn and the plaintiff 
started to his left, also toward the center of the highway. 
Defendant attempted to avoid the plaintiff by pulling still 
further to his .left, but the accident nevertheless occurred. In 
its opinion the Court assume~ that the highway meant the 
~ntire space between the outside edges of the shoulder and 
I 
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held that the walking by the plaintiff on his right edge of the 
highway constituted a violation of the statutes and was neg-
ligence per se; and that such negligence would bar recovery 
by the plaintiff unless the case could be brought within the 
doctrine of Last Clear Chance. The Court held that the de-
fendant had no last clear chance, and that the plaintiff's. neg.-
ligence was a proximate cause of his own injury, barring his 
·recovery, saying: 
''Clearly the respondent (plaintiff) was guilty of negli-
gence and as a proxin1a te result of this negligence he was 
injured. His negligence never terminated nor cuhninated 
in a situation of peril fron1 which he could not, by the exer-
cise of ~:easonable care extricate himself. His negligence 
continued up to the instant of the injury.'' / 
To summarize our contention in this respect, it is respect-
fully submitted: 
1st. That the term "hig·hwayu includes the entire space 
between the outside edges of the shoulders. 
2nd. 'That plaintiff, by his own evidence, 'vas walking on 
his left-hand edge of the paved portion of the highway ancl 
was thus violating the statute, and was, therefore, guilty of 
negligence as a matter of law. 
3rd. That such neglig·ence continued up to the instant of 
the injury and \vas a proximate cause of such injury, which 
should bar the plaintiff's recovery. 
See also Benson v • .Anderson, 223 Pac. 1063 (Washington, 
1924); De·mpsey v. Horton, 84 S. W. (2nd) 621 (Missouri, 
1935); Huwnicut v. KimlJrell, 177 S. E. 323 (North Carolina, 
1934). 
b. The plaintiff was guilty of negligence in that he ja-iled 
to exercise reasonable cat·e for his own safety, ancl s1~ch neg-
ligence 'Was a proximate cause of the injury. 
From the excerpts from the evidence of the plaintiff him-
self, hereinabove quoted, it appears that the plaintiff sa\v 
the defendant's automobile as it rounded the curve and con-
tinued to look at defendant's automobile and to ~ee it until 
the impact occurred. In spite of the fact that he was continu-
ously watching the defendant's automobile, the plainti1f re-
mained in the path of the oncoming automobile and did noth-
ing to protect himself from the apparent danger, although by 
his own admission he could have avoided the accident by tak-
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ing one or two steps to his left. As we have previously said, 
the plaintiff had no right-of-way over the defendant but the 
rights of the plaintiff and defendant Jones were reciprocal 
and each was under the duty to exercise reasonable care for 
the safety of himself and others. Assuming, however, that 
the plaintiff did have the right-of-way-which is vigorously 
denied-he should, nevertheless, be barred from any recovery 
on account of his neg·ligence in failing to do anything what-
soever for his own safety. This failure constituted negli-
gence and the negligence, continuing down to the point of im-
pact, was a proximate cause of the injury and should barre-
covery by the plaintiff. · 
In the case of llfeade v. Saunders, 151 Va. 636, the .plain-
tiff was struck while crossing Broad Street in the City of 
Richmond from the south to the north side thereof at Sec-
ond Street. The plaintiff was crossing in the cross-walk and 
stated that when he left the curb on the south side of Broad 
Street he saw the defendant's car about a half a block away 
and did not see it any more until he was struck. The jury re-
turned a verdict for the plaintiff, which verdict was set aside 
by the Trial Judge and judgment entered for the defendant. 
The Supreme Court, in affirming the judgment of the Trial 
Court, said: 
"If, as from this record is apparent, the plaintiff never 
looked for, or saw, the defendant's car, after leaving the 
sidewalk until he was in collision with the rear end thereof. 
then his neglig·ence was the proximate cause of his injury: 
and there can be no recovery. If it can be said that he was 
struck by the front of the car, which bore down upon him, 
we are confro,nted ~vith a situation where a pedestrian 'WhtJ 
sees an automobile approaching, leaves the curb to eros . .:; the 
street in front of the aptJroaching car. The car is all the 
while in full view if he but looks, and he kno,vs it is coming. 
Assume that the defendant was negligent up to the instant 
of the accident, for failing to see and avoid the injuring· plain-
tiff, there was an equal opportunity for the plaintiff to have 
seen and avoided the collision, and he was therefore negli-· 
gent in_not doing so." * * * '~There is a clear view and the 
pedestrian has see·n. the car approaching. A collision u.nder 
such circU1nstances can only arise as the result of the con-
curring or independent negl·igence of the plaintiff." 
Thus, in Meade v. Saunders recovery was denied to the. 
plaintiff on account of his failure to look .again, the Court 
stating that had he continued to look he would have seen the 
car bearing down on him, whereas in the instant case the 
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plaintiff did look and continued to look and did see the ap-
proaching auton10bile and yet did nothing to protect himself. 
He states that he could have taken one or two steps to his 
left and avoided the accident, but he failed to do this, and 
the only reason assigned by him for such failure was "be-
cause I thought the car was clear of me good" (R., p. 71), and 
that is why he didn't step off. In the entire record there is 
no evidence which would even tend to justify the plaintiff's 
opinion that the car would "clear him g·ood". In Meade v. 
ller.f:J the plaintiff assigned as his reason for not looking 
his opinion that "I thought I could make it". 
In the case of Stephen Putney Shoe Company, Inc., v. 
Orsrnby's Admr., 129 Va. 297, 1921, this Ifonorable Court re-
versed a judgment for the plaintiff and entered final judg-
ment for the defendant. In that case the plaintiff's decedent 
was coming out of· Capitol Squat·e in the City. of Richmond 
using the walk on the north side of the driveway and had 
reached the sidewalk on the east side of Ninth Street about 
the time the driver of the defendant's truck, driving east-
wardly on Grace Street, was approaching the intersection of 
Grace and Ninth Streets. The route of defendant's truck was 
across and up Ninth Street on the east side-Grace Street 
running east and west and crossing Ninth Street at right 
angles. The plaintiff's decedent walked out of the Capitol 
Square, proceeded almost straight across the walk on Ninth 
Street, stepped fron1 the curb into the street and was struck 
by the right front fender of the truck. There were no other ve-
hicles or pedestrians on the strP.P.t oi· sidewalk between· the 
plaintiff's decedent and the drivm~ of the defendants' truck 
and each was in clear and easy view of the other. The Court 
in entering final judgmP.nt for the defendants on thP. ground 
that the plaintiff's decedent was guilty of negligence which 
contributed to his own injury, stated: · 
"Under the circumstances, as above detailed, which Feems 
to us to be as favorably stated as possible from the stand-
point of the plaintiff, we are unlt.ble to see how it could rea-
sonably be said that 10rmsby was not guilty of contributory 
or concurring negligence in leaving the sidewalk and going 
on the street. If he looked before stepping from the curb, he 
was bound to see within a few feet of him a rapidly approach-
ing autornobile just at tho turn. * * * If, on the other hand, 
Ormsby did not look, he was equally negligent. • * *In other 
worQ.s, if he did loolc, he was bou,nd to see the truck and was 
Mgligent as a matter of law in .. r;tepping in front of it; and if 
he did not look, his negligence as a matter of law is none the 
less apparent .. :~:~ 
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Applying the doctrine of the foregoing case to th·~ instant 
ase, the plaintiff in the instant case admitted that he did 
look and that he did see the oncoming automobile from the 
time it turned the curve until the time of the impact, and yet 
did nothing for his own safety although~ as previously stated, 
he could have avoided the accident by taking one or two steps 
to his left. The law as announced in the two preceding de-
cisions is still the law of this State. In some subsequent 
cases the Court has distinguished the facts of such subse-
quent cases from tl;le facts in Meade v. Saun_ders and Stephen 
Putney Shoe Cornpany, Inc., v. Ormsby's .Admr ..• although 
the doctrine has been reaffirmed. In Bailey v. Fore, 177 S. 
E. 104, the Court has relied upon the doctrine as announced 
in these two cases to reverse the Trial Court and enter final 
judgment for the defendant. There is nothing in the instant · 
case to distinguish it from Meade v. Saunders and Stephen 
Putney Shoe Company, Inc., v. 01·msby's Admr. See Saun· 
ders v. Te'mple, 154 Va. 714; Hutcheson v. Misenheimer (de-
cided .January 13, 1938), 194 S. E. 665. 
See also Virginia Elect1·ic db Power Co. v. Ford, 186 S. E. 
85, where the Court, at pag·e 87, has this to say: 
''When the neglig·ence of both continues down to the mo-
Inent of the accident and contributes to cause the injury, the 
case is one of concurring negligence and there can be no re· 
covery. Continuing· and concurring negligence is a· complete 
defense, unless there be some circumstances· or super-
added facts which 'vould ·make reliance upon it inhuman and 
culpable. * * * It is only when these superadded facts or 
circumstances make the conduct of the defendant the proxi· 
n1ate cause that the rule applies.'' 
In Samples v. Trimble, 182 S. E. 247, in holding the defend· 
ant guilty of primary negligence, Campbell, C. J., said: 
''That Ernest Samples relied solely on the plaintiff to avoid 
the accident and did nothing himself to _prevent it, is con-
clusively shown by the testimony of Mr. Stephenson, the at-
torney for the Commonwealth of Highland County.'' (Page 
248.) . 
In the instant case the only excuse offered by the plaintiff 
for doing nothing to protect himself was his unjustified opin ... 
ion or assumption that the defendant .would not hit him. On 
the other hand, he should have known that Defendant Jones 
(!Ould not drive very far to his left on account of cars com-
ing· in the opposite direction. Plaintiff does not deny the 
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presence of these cars and lVIr. and Mrs. ~Nichol" .. ~nd Defend-
ant Jones also testify as to the presence of the\'ilorthbound 
cars at the scene of the accident. Plaintiff, therefore, should 
have known that I)efendant Jones was compelled to drive 
on his right side of the high,vay to avoid hitting the oncoming 
automobiles. 
c. The doctrine of Last C'lear Chance is inapplica.ble .. 
When the negligence of the plaintiff continues up to the 
time of the.inju1·y, the rule of Last Clear Chance is only ap-
plicable 'When and if the defendant is aware, or ought to be 
aware from the facts and circumstances, that the plaintiff is 
unconscious of, his peril and will take no steps to secure his 
own safety, or is in a situation from which the exercise of 
ordinary care on his part will not thereafter extricate him. 
If Defendant Jones had seen the plaintiff as soon as the 
plaintiff saw Defendant Jpnes there would have been noth-
ing in the conduct o1· position of the plaintiff to indicate to 
Defendant Jones that the plaintiff was in a position of peril 
from which,. by the exercise of ordinary careJ he could not 
extricate himself. The plaintiff, by his own testimony, was 
facing the oncoming automobile from the time it completed 
the curve northwardly until the time of the impact. There 
was nothing in the conduct of the plaintiff to indicate that 
,he could not or did not see the coming automobile, and the 
plaintiff hin1self has testified that he did see the onco1ning au-
tomobile and could have avoided the accident by taking one 
or two steps to his left. 
In Roanoke Ry. Co. v. Carroll, 112 Va. 598, at page 604, 
the Court has said: 
"The doctrine of 'last clear chance' applies notwithstand-
ing the contributory negligence of the plaintiff when the de-
fendant knows, or by the exercise of ordinary care oug·ht to 
know, of plaintiff's danger and it is obvious that the plaintiff 
cannot extricate himself from it, and defendant fails to do 
something which is in his power to do to avoid· the injury. 
• * * But this doctrine has no application to a case where 
both parties are equally guilty of neglect of an identical 
duty, the consequences of which continue on the part of both 
to the moment of the injury and proximately contribute there-
to.'' 
This Court, in its opinion in lf'razier v. Stout, 181 S. E·. 377, 
quotes from Green v. Ruffin, 141 Va. 628, as follows : 
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''Assuming that the plaintiff was negligent, it was her duty, 
with the automobile in plain view, coming toward her, to 
have looked and stopped when such act would have been ef-
fective. She had the same last clear chance to protect her-
self as defendant had to protect her, for the doctrine of last 
clear chance is a duty imposed by law on both the plaintiff 
and the defendant. If, being in plain view of each other, and 
with equal opportunity to prevent the accident, they are guilty 
of concurring negligence, there can be no recovery.'' 
It is respectfully submitted that the plaintiff in the instant 
case had an even better opportunity to avoid the accident 
than did the defendant Jones. It is to be remembered that 
the night was foggy and that Defendant Jones was meeting 
at least three automobiles which were coming from the op-
posite direction, all of which had their headlights burning. 
Without attempting to answer the question of whether or 
not Mr. Jones should have seen the plaintiff earlier, he tes-
tified that he did not see the plaintiff until the plaintiff was 
five or six feet from him. The plaintiff reiterates in his tes-
thnony that he saw the automobile as it rounded the curve 
and that he could see the road. Therefore, there was· noth-
ing to prevent him from effectively doing something to pre-
vent the accident. Instead, however, he maintained his posi-
tion on the highway and permitted the car of the defendants 
to collide with him. In Ste.en v. Hedstrom, supra, the Court 
said: 
''Appellant h.ad the right to assume that the respondent 
would exercise reasonable care for the safety of his own per-
son and take the two or three steps necessary to place him off 
the highway where he would be safe.'' 
Thus. even if Defengant Jones h~.~ seen the plaintiff earlier, 
he had a right to_a:!!t~cJpat~_, __ ID:~Jh~_ab~~~ce _<?!__f~<l~~-J!>.5R­
dicate that he could not do so, that :Q~~~~lf w:~-u~d ta~~-~-n~e 
or two steps to a place of safety~ See al§Q_.Pawnaers v. 
Temple, supra; lltdcheso_!l_ _ v_!_.Mi.~e?l"!!eimer, sup_ra. 
The negh_gence of-tlie plaintitf is so grossas to be almost 
inconceivable. In the ~bsence of some compelling reason one 
can scarcely believe that a person facing an oncoming auto-
mobile on a dark, misty or foggy night, with other automo-
biles meeting it, could watch the oncoming automobile for 
such a distance and do absolutely nothing to protect himself 
from being injured, although standing in the path of the on-
coming automobile. The reason for such conduct on the part 
of the plaintiff is perfectly apparent, however, from even 
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a casual reading of the record. The plaintiff was in such a 
state of intoxication that he was unable to properly care for 
his own safety. There is nothing· in the record, however, to 
indicate that this condition was or should have been apparent 
to Defendant Jones. 
d. TVas the plaintiff intoxicated? 
Every witness who had an opportunity to observe the plain-
tiff and who was questioned as to his intoxication or sobriety 
testified that the plaintiff was under the influence of intoxi-
cants. 
Dr. L. H. Bracey: 
'' Q. Please state to the jury whether or not he was un-
der the influence of whiskey at that time? 
''A. In my opinion, he 'vas.'' (R., p. 11.) 
Dr. Donald btL Faulkner: 
"Q. You say you saw Mr. Gordon about 11 :3(\GJ 
' 'A. Yes, sir. 
'' Q. Could you detect whether· or not, at that time, l1e had 
been drinking~ 
''A. I could smell whiskey on his breath.'' (R., p. 36.) 
Chalmers 1\L Gordon, Jr. (plaintiff): 
'' Q. You deny yon 'vere under the influence of whiskey and 
intoxicated in the Bud Mitchell service station Y 
''A. Yes, sir. 
"Q. How about in Mr. Pearson's service station? 
''A. No, I was not. 
"Q. How about 1\tlr. Gill's service station Y 
"A. I was right high in there. 
'' Q. That 'vas just before you went up the road 1 
"A. Yes, sir." (R., p. 75.) 
B. L. Smithson, Police Officer: 
'' Q. Tell the jury 'vhat his condition was when you :first 
saw him? . 
''A. Mr. Gordon was drunk. 
'' Q. Is there any question about it? 
''A. Not a bit in the world. I don't see how there could 
be.'' (R., p. 124.) 
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R. E. Bag-ley, State Police Officer: 
'' Q. Can you tell the jury what ~Ir.. Gordon's condition was 
:so far as intoxication or sobriety was concerned~ 
''A. I could snwll the alcohol on his breath, and he talked 
:rig·ht much, and from his actions and manner and speech he 
:appeared to be intoxicated." (R .. , p. 129.) 
L. S. Willis:: 
'' Q. Without going- into all that detail, what was his con-
dition 'SO far as intoxication or sobriety was concerned? 
''A. I think he was very well drunk.'' (R., p. 133 . .) 
C.. A. Pulley: 
'' Q. Just tell the jury what his condition was ·so far as 
'Sobriety or intoxication t 
''A. He was intoxicated-badly intoxicated. I would not 
"Say that he was drunk~ but he knew what he was doing.,., 
{R., p. 135.) 
Ben L. Matthews: 
"A. Now, I don't know whether-! don"t know what time 
1t was. What I mean is, I tried to get him to go home and 
,go to bed and spend the night. 
"Q. Why? 
"A. Because he was a f'riend of ·mine, and he was feeling 
plenty .fJOod. .. 
"Q. Did you think that he ought to have been 1n bedt 
"A. That is where I would have went." (R., p. 1'39.) 
Carter Gill: 
''Q. What was his condition so far as ·sobriety or into::rica .. 
tion was concerned 7 
"'A. I would say he had something to drink.'' (R., p. 142.) 
Jack Gordon: 
'' Q. State whether or not he was intoxicated Y 
''A. Well, I don't know exactly what you would call in-
toxicated. I think he had had something to drink, but still 
I think he knew what he 'vas doing.'' (R., p. 165.) 
The foregoing excerpts do not comprise all of the testi-
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mony with respect to the intoxication of the plaintiff, but are 
sufficient to leave no doubt as to this fact. Some of the wit-
nesses quoted above were the plaintiff's own witnesses, one 
was the plaintiff's brother who had apparently been recalled 
to the witness stand to disprove the intoxication of the plain-
tiff; and even the pl~intiff himself has admitted this fact. 
As previously stated, plaintiff's cQnduct would necessarily 
· cause one to look .for an explanation for it, and his 'state of 
intoxication, which was sufficient to render him negligent by 
attempting to use the highway at all while in that condition, 
is the explanation, although it constitutes no excuse. It is. 
to be remembered in this connection, however, that there is 
nothing in the record fron1 which it could be inferred that 
Defendant Jones saw or should have seen that plaintiff, while 
in his position of. peril, was .. in such a state of intoxication 
that Defendant Jones should have known that he could not. 
extricate himself from it. 
The conduct of the plaintiff reminds one of the story of 
· two negroes, the first one of whom accused the second of hav- · 
ing sold to him a blind horse. 
First Negro : ''How come you sold me that b1ind horseY'" 
Second Negro: ''I didn't sell you no blind horse.'' 
First Negro.: ''Yes you did; the day I bought him I was 
driving him down the road and he ran right plumb into a tele-
graph pole. That showed he \vas blind.'' 
Second Negro : ''No, sir, that horse warn 't blind; he just 
don't give a darn!'' . 
ASSIGNMENT OF ERROR NO. 3. 
"The Trial Court erred in granting, over defendants' ob-
jections, Plaintiff's Instruction No. A. (R., p. 175.)" 
"Plaintiff's Inst-ruction A (Granted): 
''The Court instructs the jury that under the Virginia Mo-
tor Code the plaintiff had the legal right to walk as near as 
reasonably possible to the extreme left side or edge of the 
paved highway, at the place and at the time of the accident, if 
there was not a sidewalk reasonably suitable and passable for 
his use, and if the jury believe from the evidence that there 
was no such walkway available to the plaintiff at the place 
of the accident, he was not guilty of negligence since he was 
walking . as near as reasonably possible to the extreme left 
side or edge of the highway at the time of the accident.'' 
The foregoing instruction, which was given at the request 
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of the plaintiff and over the ob.iection of the defendants, con-
tains many errors which are prejudicial. 
The Court :first instructs the jury that the plaintiff had the 
legal right to walk as near as re~sonably possible to the ex-
treme left side or edge of the pa·l'cd highway. :This is not in 
accordance with the statute which provides that he, when 
obliged to do so by the absence of suitable sidewalk, may walk 
upon the highway ''as near as reasonably possible to the 
extreme left side or edge of same''. 
We have seen that the lVIotor Vehicle ,Code defines a high-
way as "every way or place of whatever nature open to the 
use of the public for the' purpose of vehicular traffic in this 
State, including the streets and alleys in towns and cities", 
and the undisputed evide~ce in the record is that the highway 
near the scene of the accident consisted of a hard-surfaced 
portion of roadway eighteen feet wide with six-foot shoul-
ders on either side of the hard surface (R. E. Bagley, R., p. 
4). The evidence further shows that the scene of the acci-
dent was opposite the entrance to Bud J\!Iitchell 's Service Sta-
tion and that the distance of forty-six to :fifty feet between the 
hard surface and Bud ~Iitchell 's Service Station was a '':fin-
ished surface driveway" (R., p. 129). Thus, the six-foot 
shoulder on the west side of the highway at the scene of the 
accident was" a :finished surface driveway", and it is assumed, 
in the absence of evidence to the contrary, that the entire 
width of the highway, con1prised of the eighteen feet of hard 
surface and the two six-foot shoulders on either side of the 
hard surface, was open to vehicular traffic. It is submitted 
that the foregoing is a 1uisstaten1ent of the law. Assuming 
that there was no suitable sidewalk, the Court should not have 
instructed the jury that the plaintiff has ''the legal right to 
walk as near as reasonably possible to the extreme left side 
or edge of the paved highway''. -
Yet the instruction goes on further to say that if the plain-
tiff was walking· as near as reasonably possible to the extreme 
left side or edge of the paved highway, then the plaintiff, as 
a rnatter of law, "was not guilty of negligence". The instruc-
tion is concluded by the Court's .finding of· fact that "He 
(plaintiff) was walking as near as reasonably possible to the 
extreme left side or edge of the highway at the time of the 
accident", and this in the face of the evidence of Defendant 
Jones that when he saw the plaintiff just before the impact the 
plaintiff was on the highway fo'Qr feet from its western edge 
(R., p. 148). The Court has thus invaded the province of the 
jury and has made a finding of fact about which there is com-
petent conflicting testimony in the record. 
From a reading of the instruction as a whole it will be 
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seen that the onlv issue ·which was left to the jury was the 
question of whether or not there existed a sidewalk reason-
ably suitable and pasRable, and this fact was never really in 
issue since the only testimony on this point was the testimony · 
of the plaintiff himself who said there was no sidewalk. 
The effect of the instruction is, therefore, to tell the jury 
that the plaintiff was walking as near as reasonably possible 
to the left edge of the highway and that he could not have 
been gu,ilty of negligence. This instruetion was possibly given 
by the Trial Judge under the mistaken view that the pedes-
trian, under such circumstances, has the right-of-way over the 
motor vehicle operator. We have attempted to point out the 
error in this view. 
Assuming, however, that the pedestrian did have the right-
of-way over the motor vehicle operator, the instruction is 
nevertheless erroneous since it fails to take into consideration 
the legal requirement that a person by reason of having the 
right-of-way is not relieved of the burden of exercising rea-
~· sonable care for his own safety. See Sawyer v. Blankenship,. 
160 Va. 651: 
"While a pedestrian in crossing streets which intersect 
has the right-of-way over 1notor vehicles, he must exercise 
such care for his own s~fety as a person of ordinary prudence 
would exercise under like circumstances" (p. 657). 
, 
Johnson v. Harrison, 161 Va. 804; Hogan v. Miller, 156 Va. 
166. In spite of this well-recognized rule, .the instruction un-
der discussion relieves a pedestrian who is walking on his 
left-hand edge of the highway of all duty to exercise any care 
whatsoever for his own safety and virtually makes the auto-
mobile driver an insurer qf the safety of the pedestrian. 
Although this instruction does not contain the language 
usually found in a :finding instruction, yet in effect it is a find-
. ing instruction and instructs the jury that if they believe that 
there was no sidewalk reasonably and suitably passable, then 
they should find the plaintiff not gu·ilty of negligence,. and 
since the jury was told that the plaintiff wa~ in a place where 
he had a right to be and that there was no duty on him to do 
anything for his own safety, and since the evidence shows 
that the plaintiff was in fact. injured, the effect of the in-· 
struction is to tell the jury tq find for the plaintiff. A find-
ing instruction should not be based upon a partial view of 
the evidence.. Gilley v. 8im1nond8, 145 Va. 549; Norfolk d1 
Southern Ra1lroad Co. v. Banks, 141 Va. 715. 
'The instruction, probably because of its erroneous view of 
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the law, ignores aU of the plaintiff's own testimony to the 
effect that he ·saw the car as it rounded the curve north of 
him; that he continued to watch the car and in fact did see 
the car continuously from that point; and that he did noth-
ing for his own safety in spite of his own testimony to the 
effect that he could have avoided the accident by taking· 
maybe one and certainly two steps to his left. 
To summarize our objections to plaintiffts Instruction 
No. A: 
1. The Court err.ed in invading the province of the jury 
and instructing them as a matter of law that the plaintiff was 
·walking on the extreme left edge of the paved highway, when 
competent evidence was presented in conflict on this issue of 
fact. 
2. The Court erred in instructing the jury that the plain-
tiff had the legal right to walk along the extreme left edge 
of the paved highway if there were no suitable sidewalks, 
when the statute permits him to walk ''as near as reasonably 
possible. to the extreme left side or edge of the highway". 
3. Assuming, ho\vever, that the plaintiff was in fact walk-
ing along the extreme left edge of the paved highway, and 
that this is the portion of the highway which the statute per-
nlits a pedestrian, under proper circumstances, to use, the 
Court nevertheless erred in instructing the jury that under 
such circumstances the pedestrian, or the plaintiff in this 
case, had the right-of-way and could not be held guilty of 
negligence irrespective of his own conduct under the circum-
~tances. 
ASSIGNl\JIENTS ·OF ERROR NOS. 4 AND 5. 
o I 
"The Trial Court erred in grantin.q Plaintiff's Instruction 
No. B (R., p. 175)." 
"The Trial Cout·t erred in .QraJntin.Q, over defendants' ob· 
jections, Plaint·iff's Instruct·ion No. C (R., pp. 176-177)." 
H Plaintiff's Instruction B (Granted): 
. ''The Court instructs the jury that if there were no side· 
walk reasonably suitable and passable provided for pedes-
trians along the highway where the accident occurred, 1t was 
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the duty of the defendants to anticipate pedestrians walking 
along the extreme left side or edge of the hig·hway, as the law 
provides, and to be on vigilant lookout for such persons walk-
ing along said part of the highway, and to have their automo-
biles under. such control as to be able to stop or change the 
.course of their automobile, and thus avoid running into any 
person walking along such part of the highway, and if they 
believe from a preponderance of the evidence that the plain-
tiff was walking on the extreme left side of said highway)' 
and that the defendants failed in the discharge of their duties 
as stated in this instruction, they should find for the plain-
tiff, unless they believe that he was guilty of contributory 
negligence .. ' ' 
"Plaint·iff's Instr-uction C (Grantetl): 
''The Court instructs the jury that if the plaintiff was 
walking along the extreme left side of the highway at the 
time of the accident, he had the right to assume that the 
defendants would observe the law on their part and give way 
to his use of the highway, and that he was not guilty of neg-
ligence in not anticipating that he would be run over if he did 
not get out of the way." 
Although the record does not show that counsel for de-
fendants objected to the giving of plaintiff's Instruction No .. 
B, yet plaintiff's Instructions Nos. A, B and 0 are all predi-
cated upon the same erroneous rule of law, and the objections 
made by counsel to plaintiff's Instructions Nos. A and C are 
broad enough to be applicable to B. 
Plaintiff's Instruc_tion No. B again virtually tells the jury 
that if a pedestrian is walking as near as is reasonably pos-
sible to his left edge of the highway, in the absence of proper 
sidewalks, then the defendant driver of a motor vehicle is an 
insurer of the safety of such a pedestrian. The instruction 
does not state that the defendant shall exercise ordinary care 
to avoid injuring the plaintiff, but states that under such cir-
cumstances it is the duty of the defendant to anticipate the 
presence of the pedestrian, to be able to stop or change the 
course of his auton1obile, and to avoid injuring the ped~ 
· trian, irrespective of any circun1stances which might prevail 1 
at the time, and irrespective of any conduct on the part of 
the pedestrian. ~ 
We...have attempted to poi~t out tb~n both thn e -
trian anatlie :rn.owr-v-e-lriCle ope1:'-at~ occupying t eir 
-proper portions of the highway their duties are reciprocal . .' 
-------- ~----~---------------- ---
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It is _§_!Ibmitted that the law places upon the motor vehicle 
operator under such circumstances no greater duty than the 
du-!v .. t~ .. ;ex.·e• .r. cise. ordinary ca~e. I-Ie is un~er no greater duty) t<[]IDtJ.Clpate- the presence of the pedestrian than the pedes-
trian is to anticipate the presence of the motor vehicle, and 
yet thi~-~n.str.uction places all of the duty upon the defend-
-ant wliile placing none upon the plaintiff. In effect it says 
that if a pedestrian is walking as near to his left side of the 
hig·hway as is reasonably .possible any motor vehicle opera-
tor injuring the pedestrian shall be held liable. The conclusion 
of the instruction is that the jury should :find for the plain-
tiff. It is true that this is qualified by the phrase "Unless 
they believe that he was guilty of contributory neg·ligence". 
In the preceding instruction, however, we have pointed out 
that the Court has instructed the jury that the plaintiff ''can-
not be guilty of neg·ligence, unless there existed a suitable 
and passable sidewalk''. 
If the highway be considered to include the land lying be-
tween the outside edges of the two shoulders, in accordance 
'vith the definition contained in the ]\lfotor Vehicle Code, then 
the instruction is erroneous in that there is no evidence in 
the record upon which a jury could find that the plaintiff 
''was walking on the extreme left side of the hig·hway' '. The 
highway consists of the eighteen feet of hard surface with 
six-foot shoulders on either side. All of the evidence in the 
record shows that the plaintiff at the time of the accident 
was actually on the hard surface. In determining whether 
or not the term ''highway'' is meant to include the shoulders 
i.n addition to the hard surface, it is submitted that the pro-
visions of Section 2154 ( 112) and Section 2154 ( 115) show 
that the term was intended to include the shoulders as well 
as· the hard surface : 
2154 (112).-D·ri-ve on 1·ight side of highways.-Except as 
otherwise provided in Section 2154 ( 115), upon all highways 
of sufficient width the driver of a vehicle shall drive the same 
upon the right half of the highway, unless it is impracticable 
to travel on such side of the highway and except when over-
taking and passing another vehicle subject to the limitations 
applicable in overtaking and passing·· set forth in Section 
2154 (117) and 2154 (119). -
2154 (115).-Passing vehicle8 proceeding in opposite .d·i-
rectiO'Its.-Drivers of vehicles proceeding in opposite direc-
tions shall pass each other to the right, each giving to the 
other, as nearly as possible, one-half of the main traveled 
portion of the 'roadway. 
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It will be noted that the statute has differentiated between 
the e.dge of the hard surface, or main traveled portion of the 
highway, from the edge of the highway. 
Plaintiff's Instruction C, which was granted over defend-
ants' objections, is likewise erroneous in several particulars. 
This instruction expressly gives to the plaintiff the right-·of-
way over the defendant. We trust that we have been suc-
cessful in. convincing the Court that no right-of-·way existed 
in favor of either party, even assuming that both parties 
were in their proper places on the highway. We have at-
tempted also to point out that even though the pedE!Strian 
does have the right-of-way he is not relieved of his common-
law duty to exercise ordinary care for his own safety. This 
instruction totally ignores this duty on the part of the plain-
tiff and states as a fact that the plaintiff "was not guilty of 
neg·ligence in not anticipating that he would be run over if 
he did not get out of the way", in spite of the plaintiff's 
own testimony to the effect that he had seen this automobile 
for a great distance, had watched it continuously while it 
traversed this distance right up to the time of the impact, 
and that he did nothing ''to get out of the way", although by 
his own admission he could have avoided the accident by tak-
ing one or two steps to his left. 
This instruction is further erroneous in that it fails to 
take into consideration the requirement that there must be 
no sidewalk reasonably suitable or passable before a pedes-
train is permitted to walk on the highway at all. This in-
struction is open to the san1e criticism as was made of the 
preceding instructions in that there was no evidence that the 
plaintiff was walking on the extreme left side of the highway. 
Instruction 0 is somewhat the opposite of Instruction B. In-
struction B places upon the defendant the duty of anticipat-
ing the presence of the plaintiff, whereas Instruction 0 re-
lieves the plaintiff of the duty of anticipating that he would 
be hurt, even though he actually sees that he is bound to be 
hurt 
ASSIGNMENT OF ERROR NO. 6. 
11 The Trial Court en~ed in granting, over objections of de-
fendants, Plaintiff's Instruction No. E (R., pp. 177-178)." 
, "Plaintiff's In.~truction E (Granted): 
''The Court instructs the jury that it is the duty of a driver 
of an automobile to keep his machine always under control 
so as to ayoid collision with pedestrians and other persons 
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'Using the highway. That the driver of an automobile has no 
right to assume that. the road is clear, but under all circum-
stances and at all times he must be vigilant, and must antici-
pate and expect the presence of others. This is the duty of 
.an automobile driver at all times, and the prevailing condi-
tions may be such as to increase the care required of a .driver. 
''Applying these principles of the present case, the Court . 
instructs the jury that if they believe from the evidence that 
the driver of the defendant's automobile failed to keep a vigi-
lant lookout, under all the conditions prevailing· at the time 
of the accident; and failed to have his car under such control 
as to enable him to give way to the rights of others lawfully 
on the highway, particularly the plaintiff, if they believe from 
the evidence that the plaintiff was on the left side of the said 
highway, then they should find for the plaintiff, unless. they 
believe that he was guilty of contributory negligence.,., 
This instruction is open to the same criticism as we have 
discussed in Instructions A, B and C. It has the effect of 
making the motor vehicle operator an insurer ·of the safety 
of a pedestrian, whereas he should be held only to the exer-
cise of ordinary care. This instruction tells the jury that 
the motor vehicle operator must under all circumstances and 
-conditions be able to avoid a collision with pedestrians. It 
does not state that he must keep a proper lookout and must 
use reasonable care to discover the presence of others law-
fully using the highway, but states that he must at all times 
expect and anticipate the presence of others. This instruction 
again gives to the pedestrian the rig·ht-of-way over the motor 
vehicle operator. V/e believe that the mere reading of this 
instruction in the light of our comments as to the propriety 
of Instructions Nos. A, B and C will clearly illustrate the 
errors which it contains. This instruction not onlv confers 
greater right UJ>On a pedestrian walking on his. "left-hand 
edge'' of the hig·hway, but in express terms confers greater 
rights upon the pedestrian who is ''on the left side of the 
said hignway", without respect to what portion of the left 
side of the said .highway he is occupying .. 
ASSIGNMENT OF ERROR ·NO. 7. 
"The Trial Court erred in granting, over defendants' ob .. 
jections, Pla-intiff's Instruction No. F (R., p. 179)." 
<t Plaintiff's Instruction F (G1·anted): 
HThe Court instructs the jury that the driver of the de· 
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fendants' automobile was bound to look for and expect pe-
destrians on the highway, and it was his duty to have his car 
under such control as to be able to stop the same, if ne<lessary r 
to prevent stl'iking any pedestrian lawfully using the road. 
The Court tells the jury that the fact that the defendants." 
driver did not know that the plaintiff was on the hig·hway is. 
no excnse for conduct which would have amounted to negli-
gence had he known that the plaintiff was approaching·. The 
defendants' drive1· should have had his car under such con-
trol as he should have had it jf he had lrnown that the plain-
tiff was approaching along the north edge of the highway.'' 
This instruction is clearly erroneous in that it per-
emptorily tells the jury that there w·as no excuse for the de-
fendant's failure to see the plaintiff, totally ignoring the pre-
vailing conditions as shown by the evidence, that is: the. foggy 
weather, the headlights on approaching automobiles, and the 
nature of the road. This instruction ag·ain makes the motor 
vehicle operator an insurer of the safety of the pedestrian 
who is walking on his left edge of the highway, even though 
a sidewalk might exist. .It is again submitted that the law 
imposes upon the defendant only the duty to exercise reason-
able care to avoid injury and that this instruction imposes 
upon him a far greater duty. See Horne v. Jones, 162 Va. 
442. 
ASSIGNlVIENT OF ERROR NO. 8. 
"The Trial Co~trt erred in granting, over defenda-nts' ob-
jection, Plaillzt·iff's Instruction No. G (R., pp. 179-180)." 
"Plaintifl's l1~structio1~ G (G1·an.ted): 
"The Court instructs the jury that if they find from the 
evidence that the .plaintiff was on his left edg-e of the paved 
hig·hway, at the time of the collision, he was within his rights 
under the law, and was not guilty of any negligence because 
he was there. The Court tells the jury that the plaintiff had 
the right to assurne that the approaching automobile, which 
was being operated by 1\fr. Jon~s, was being driven in accord-
ance with the law, and that the driver would observe and 
give way to his right to be on the said highway. Notwith-
standing his rig-ht to assume that the oncoming vehicle would 
comply with the law, if the plaintiff saw that the oncon1ing 
vehicle was being driven contrary to law, and that he would 
be struck unless he moved from the highway, and that he 
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then had sufficient time under all the then existing conditions 
and circumstances to get out of the pathway of the autonw-
bile, then he was guilty of contributory negligence, and is not 
entitled to recover in this action.'' 
We shall simply point out what we consider the errors 
in this instruction without argument. 
1. The Court refers to ''his left edge of the paved high-
way'', instead of the extreme left edge of the· highway . 
. 2. The Court tells the jury that the plaintiff had a right 
to assume that the Jones car was being driven in accordance 
with the law and would give away to his right to be on the 
highway, when the plaintiff's own evidence shows that the 
plaintiff saw the defendant up until the time of the accident, 
and the fact that the accident occurred conclusively shows 
that he did not give way to the pedestrian, all of which was 
seen by the plaintiff. 
3. This instruction gives to the plaintiff the right-of-way 
which, under the law, is erroneous. ' 
ASSIGN~IENT ~OF ERROR NO. 9. 
"The T·rial Co'lu·t e1·red in granting, over defendants'· ob-
jections, Pla·intiff's Instruct·ion No. Y (R., pp. 182-183)." 
'' Plalintiff's Instruction Y (Granted): 
''The Court instructs the jury that the plaintiff is presumed 
to have been acting with ordinary careJ and that the burden 
is on the defendants to prove by a preponderance of evidence 
that he was not at the time exercising due care, and that he 
was guilty of neglig·ence which was an efficient and proxi-
mate cause of the accident." 
It is admitted that the burden of proving negligence on 
the part of the plaintiff and that such negligence officially · 
contributed to cause the injury complained of is upon the 
defendant. It is also admitted that negligence is never pre-
sumed, but must be proven. We deny, however, that there 
is any presumption in favor of the exercise of ordinary care, 
and submit that the instruction is improperly worded ~nd is 
misleading. · 
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ASSIGN~IENT OF ERROR NO. 10. 
"The ~Trial Oo'ltrt er-red in granting, over defenda;nts' ob-
.iections, Plaintiff's Inst1··uction No. Z (R., p. 183).'' 
"Plaintiff''s Instruction Z (Granted): 
''The Court instructs the jury that if t'hey believe from 
the evidence that the plaintiff was walking away from the-left 
side of the highway and nearer the center of the highway 
than he should have, and thus violating the law, and yet be-
lieve from the evidence that the defendant Jones saw the peril 
of the .plaintiff, or should have seen the peril of the plaintiff, 
in the exercise of due care and vigilance, in time to have 
avoided striking him, and failed to do so, they should find for 
the plaintiff.'' 
This is apparently an attempt to give a Last Clear Chance 
instruction, which conflicts with plaintiff's Instruction A 
where the Court instructed the jury that the plaintiff was 
walking on the left-hand edge of the hig·hway. The doctrine 
of Last Clear Chance presupposes the negligence of the plain-
tiff in all cases. It is contended that even th-ough the plain-
tiff were walking on the left-hand edge of the highway he 
was nevertheless guilty of neg·ligence in failing to exercise 
reasonable care for his own safety, and this even thoug·h the 
Trial Court should be cqrrect in holding that the plaintiff had 
the rig·ht-of-way. 
Under this instruction the Court limits the consideration 
by the jury of the plaintiff's negligence to the single issue as 
to whether or not the plaintiff was walking on the edge of 
the highway or nearer the center of the highway than he 
should have. We do not believe there is any evidence in the 
record which would justify the giving· of a Last Olear Chance 
instruction in this case. It is a case to 'vhich this doctrine 
is inapplicable. We have discussed the doctrine of Last 
Olear Chance in connection with Assignments of Error Nos. 
1 and 2 and we ask that what 've have there said be consid-
ered by the Court as being again said in connection with this 
assignment of error. Granting, however, this to be a case 
which would justify the giving of a Last Olear :Chance in-
struction, the instruction given is ~ncorrect in that it fails 
to state that the defendant either saw or should have seen 
that the plaintiff was in a position of peril from which he 
either co1.tld not or would not e:x.~tricate hi'lnself. In other 
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words, the doctrine, generally speaking, places upon the plain-
tiff the duty to extricate himself from a position of peril, 
known to himself, if he can do so; just as it places upon the 
defendant the duty to avoid injuring the plaintiff, who is in 
a position of peril and is oblivious to his danger, if the de-
fendant can .do so in the exercise. of ordinary care. If it is 
not apparent to the defendant, or should not be apparent to 
the defendant that the plaintiff is in a position of peril from 
·which he cannot or will not extricate himself, then the doc-
trine of Last Olear Chance does not apply. Instruction Z 
omits this important element of the doctrine. As previously 
stated these principles of law are fully discussed in connec-
tion with Assig1unents of Error Nos. 1 and 2. 
ASSIGNMENT OF ER.ROR NO. 11. 
"The Trial Cou,rt en·ed in refusin,q to g·r.ant defendants' 
Instructions Nos. 4-.A, :1-A, 3 a;nd 2-A, and in substit'l~ttin,q i·n 
lieu thereof, O'l'er objections of defendants, Instructions Nos~ 
11 and 12 (R., pp. 171, 172, 173, 174, 184 and 185)." 
For the sake of brevity we shall not here copy the instruc· 
tions constituting the basis of this assignment of error. The 
instructions given by the Court in lieu of instructions ten-
dered by the defendants are in direct conflict with instruc-
tions given by the Court 'vhich have been previously dis-
cussed where the Court instructed the jury that the plaintiff 
could not be guilty of negligence. Furthermore, Instructions 
Nos. 11 and 12, 'vhen read in conjunction with the other in-
structions given by tl1e Court, would be compelled to mis-
lead the jury into judging the possible contributory' negli-
gence of the plaintiff on the basis that he was entitled to 
the right-of-way. Although these instructions alone permit 
the jury to consider the contributory negligence of the plain-
tiff, yet there is nothing in them to negative the other in-
structions of tl1e Court to the effect that the plaintiff was 
entitled to the right-of-way. · 
In spite of the fact that defendants' request that the jury 
be instructed with reference to the effect of the plaintiff 
being intoxicated was refused, the Uourt, at the request of 
the plaintiff, granted Instruction D to the effect that the fact 
that the plaintiff had been drinking did not effect his right 
to recover in the case, unless such drinking caused him to 
commit contributory negligence. 
In connection with aU references to contributory negli-
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gence inthe instructions, we respectfully call the Court's at-
tention to the fact that the Trial Court had instructed the 
jury that as a matter of law the plaintiff could not be guilty 
of negligence, and this error cannot be cured by the giving 
of other instructions, even if such other instructions be cor-
rect· statements of the law. . _ 
ASSIGN:NlENT OF ERROR NO. 12. 
"The Tr,ial Cowrt erred in giving of its own 1not1:on and 
over defendants' objection, I-nstruction No. 20 (R., p. 186). '' 
·'Instruction No. 20 (prepa.'red by the Court-Granted): 
''The Court instructs the jury that under the law of this 
State a pedestrian on a highway at night is not required to 
carry a lantern or light.'' 
There is not one word of evidence in the record as to 
whether the plaintiff carried a light or not. There is no men-
tion made in the record, or elsewhere, of this fact except in 
the instruction which was given by the Court of its o·wn voli-
tion. It is submitted that this instruction is totally irrelevant 
to the issue and improperly directs the jury's attention to 
an immaterial phase of the matter, naturally calculated to 
prejudice the jury in favor of the plaintiff. 
CONCLUSION. 
For the reasons stated, your petitioners pray that a writ 
of error and s-u.persedeas to the judgment aforesaid be 
awarded them, and that said judgment be reyiewed; and, in 
the event that this Coru·t should agree with petitioners' con-
tentions with respect to Assignments of Error Nos. 1 and 
2, that the judgment of the Trial Court be reversed and final. 
j~dgment be entered herein in favor of the defendants. 
In the event that this Court should fail to agree with our 
contention made in connection with Assignments of Error 
Nos. 1 and 2, then this Court is respectfully requested to re-
verse the judgment of the Lower Court and remand the case 
for a new trial on account of errors committed bv the Trial 
Court and pointed out and discussed in our other assignments 
of error. 
A copy of this petition 'vas mailed to Irby Turnbull, 
Esquire, Counsel for defendant in error, on April 11th, 1938. 
In the event writ of error is granted plaintiffs in error 
desire to adopt this petition as their brief. 
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Plaintiffs in error desire to state orally their reasons for 
reviewing the decision complained of. 
Respectfully submitted, 
PARRISH, BUTCHER .AND .pARRISH, 
ROBERT G. BU9iCHER, 
E·DWAR-D P .. SIMPI{INS, JR., 
·- Gounsel for Plaintiffs in Error. 
I, Robert G. Butcher, an attorney practicing in the Su-
preme Court of Appeals of Virginia, do certify that in my 
opinion judgment complained of in the foregoing petition is 
erroneous, and that the same should be reviewed. 
Given under my hand_ this 11th day of April, 1938. 
ROBERT G. BUTCHER. 
Received Ap~·il 12, 1938. 
~I. B. WATTS, Clerk. 
June 1, 1938. Writ of error and su ..persedeas awarded by 
the Court. Bond $6,000. 
}.LB. W. 
Received June 3, 1938. 
M. B. W. 
RECORD 
In the Circuit Court of 1\riecklenburg County, Virginia. 
Chalmers M. Gordon, Jr., 
v. 
South -Hill !'Iotor C~mpany and J. V. Jones. 
· NOTICE OF APPEAL. 
Mr. trby Turnbull, 
Attorney for Chalmers l\L Gordon, Jr., Esq.: 
PLEASE TAJ{E NOTICE that on the 21 day of December, 
1937, at 3 P. M., or as soon thereafter as we may be heard, 
at Boydton, ·virginia, the undersigned will present to Hon. 
N. S. Turnbull, Judge of the 34th Judicial Circuit, who pre-
sided over the trial of the above-mentioned case in the Cir-
cuit Court of l\{ecklenburg County, Virginia, on -November 
16-17, 1937, their certificate of exception to be sig·ned by the 
Judge and made a part of the record in this case. 
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Also the undersigned will, at the same time and 'Place, re-
quest the Clerk of said court to make up and deliver to coun-. 
sel a transcript of the record in the above-entitled cause for 
the purpose of presenting the same with a petition for an 
appeal to the Supreme Court of Appeals of Virginia. 
SOUTH HILL MOTOR COMPANY, 
and 
J. V. JONES, 
By HODGES & DORTCH, 
· ·Their Attorneys. 
Service aooepted this 21 day of December, 1937. · 
IRBY TURNBUL;.., 
Attorney for Chalmers M. Gordon, Jr .. 
page 3 } 1 n the Circuit Court of Meeklenburg Cou~t; 7 
Virginia. 
Chalmers M. Gordon, Jr., 
v. 
South llill Motor Company and .J. V. Jones. 
RECORD. 
StenogTaphic report of all the testimony, together. with the 
motions, objections, and exceptions on the part of the re-
spective parties, the action of the Court in respect thereto, 
the instructions offered, granted, and refused, and the ex-
ceptions thereto, and other incidents of the trial of the case 
of Chalmers M. Gordon, Jr., 1J. South Hill Motor Company 
and J. V. Jones, tried November 16-17, 1937, before 'Ho.n. N. 
S. Turnbull and jury in the Circuit C<;>urt of .Mecklenburg 
·county, Virginia, at Boydton, Virginia. · 
Present: Mr. Irby Turnbull, for the plaintiff. Messrs. 
Hodges & Dortch, for the defendants. 
Phlegar & Tilghman, 
Shorthand Reporters, 
Norfolk-Richmond, Va. 
page 4 ~ Note: The jury was selected and sworn. All wit-
nesses present were sworn. 
tOpening statements were made by Mr. Turnbull, on behalf 
of the plaintiff, and by Mr. Hodges on behalf of the de-
fendants. 
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R. E. BAGLEY, 
a witness on behalf of the plai~ti:ff, being duly sworn, testified 
as follows: 
Examined by Mr. Turnbull: 
Q .. Mr. Bagley, what is your position? 
.A. State Police. 
Q. Where do you live 7 
.A. Located at. South Hill, Virginia. 
Q. What is the width of National Highway No. 1 leading 
out of South Hill? 
A. It is ·eighteen feet wide with a six-foot shoulder on each 
side. 
. Q. Those shoulders extend to the drainage 1 
A. Yes, sir. 
Q. Do you know about the point of this accident! I will 
ask you this question first, do you know where Bud Mitchell's 
filling station -is Y 
A. Yes, sir. 
Q. Is that in the corporate limits of the Town of 
page 5 } South Hill 7 
A. Yes, sir. 
CROSS EXAAIINATION. 
By Mr. Hodges: 
Q. Mr. Bagley, at the point of this accident, if it did hap-
pen at the front of Bud Mitchell's service station, is the road 
there provided with a six-foot shoulder? 
A. Sir? . 
Q. Is the ro~d provided with a six-foot shoulder Y 
A. That is the standard width of the highway. I don't 
know exactly at the fillin~ station; 'it is close to the filling 
station, and it may be wiaer. 
By the Court: 
Q. It is not less than six-foot shoulder on either side! 
A.. No, sir. 
By Mr. Hodges : 
Q. Mr. Bagley, it is a fact, is it not, that that service sta-
tion front has gravel on it extending out to the edge of the 
hard surface t 
A. I would not say positively whether it was graveled at 
the time of the accident. It seems to me it was not, but I 
would not say either way. 
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Dr. L. H. Bracey. 
Q. But it did have a good surface there, on which a man 
could walk on the side of the road? 
page 6 ~ A. Yes, sir ; it is level there. 
Q. On the night that Mr .. Gordon was struck, did 
you go to the scene of the supposed accident¥ . 
A. Yes, sir. · -~- ·l. . . 
Q. Please describe to the jury the type of 'veather pre-
vailing and the conditions·? 
Mr. Turnbull: If your Honor please, I do not think that 
these gentlemen can go into that. This is their witness, if 
they want to go into that. 
The Court : He can recall him, or make him his witne·s·s 
from that point on. He has that right. Go ahead, 1\l:r~ 
Hodges.· 
Mr. Hodges: We withdraw that question. That is all. 
The Court: Will you let him goY 
Mr. Hodges: -No, sir. He is a witness for the other side~ 
DR. L. H. BRACEY, 
a witness on behalf of the plaintiff, being duly sworn, testified 
as follows: 
Examined by Mr. Turnbull: 
Q. Dr. Bracey, what is your professionf 
A~ Physician. 
Q. ·where do you live 1 
A. South Hill. 
page 7 ~ Q. The statement in the declaration in this case 
· is that Mr. Chalmers Gordon was injured in the 
corporate limits of South Ifill on the night of january 6th; 
were you called in t~ attend him? · 
·.A.. Yes, sir. . , .J •• .. • • J _ ~: _,: ~. ~ : '-" :.. 1t 
Q. What time 'vere you called, do you recall? 
~· . I imagine around 6 :30 or 7 :00. I am gues8ing; ·I am not 
pos1hve.· · · - - · · 
Q. Did you respond to that call f 
A. Yes, sir. 
Q. Where did you find him Y 
A. In Bud ~1itchell 's service station. 
Q. Please describe the injuries that you observed Y 
A. He had a fracture of his right leg about the middle 
third and a cut on this leg (indicating left), and lacerations 
.on this leg (indicating the left), and several scratches on his 
hands ·and face. 
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Dr. L. H. Bra.cey. 
Q. Were both bone a in the· right leg broken Y 
A. Both bones, yes. 
Q. What did you do for him Y 
A. I put a splinter on him ~o immobilize it, and carried him 
to St. Luke's Hospital in Richmond. 
Q. Have you seen his leg since that time Y 
A. Yes. 
Q. Have you seen it recently? 
A. About ten days or two weeks ago. 
page 8 } Q .. What is the present condition of that legY 
A. It is draining; it is draining from a wound 
on the front part of the leg and shin. · 
By the Court: 
Q. Which legY 
A. The right leg, where it is broken, almost at the site of 
the fracture. -
By Mr. Turnbull: 
Q. WhatY 
A. Almost over the site of the fracture. . 
Q. Have you fonned an opinion as to when that leg will 
get wellY 
A. No, sir. . 
Q. What is your idea about itt · 
A. I could not say because I have not the X-ray report. 
By the Court: 
Q. What is the cause of this drainage Y 
.A. In my opinion there is a loose fragment of bone in there. 
By Mr. Turnbull: 
Q. Who is treating him in Richmond Y 
A. Dr. Faulkner. 
Q. Can you state whether, from the nature of this 
page 9 } wound, this man has suffered very much? 
A. I think he has suffered some, yes, sir. 
Q. What do you mean by "suffered some" Y 
A. I think he has suffered more than a man with an aver-
age fracture. -
By the Court: 
Q. Everybody with a fracture suffers considerably? 
· A. Yes, sir. .,. 
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By 1\tir. Turnbull: . 
Q. Does this present wound show any inflammation? 
A. No, sir. There would be inflammation, you know, 
where this thing is drained, and the skin is inflamed due to 
the constant draining, if that is what you mean. 
Q. That is what I mean. 
A. It is inflamed from the constant drainage-the irrita-
tion from the constant draining. 
Q. Do you recall whether his arm was injured? 
A. I do not recall that his arm was injured. 
Q. You didn't notice any injuries at the time except the 
ones you described? 
A. No, sir. 
page 10} CROSS EXAl\IINATION. 
By Mr. Hodges: 
Q. Dr. Bracey, about how high from the ground, with the 
gentleman standing up, was that fracture from the ground 
surface? 
A. From the ground surface f 
Q. Yes. 
A. I would say a foot. That is approximately, now. 
Q. And that appeared on his right leg·,-that fracture! 
A. The fracture was on the right leg, yes, sir. 
Q. Dr. Bracey, did you discover any scar or bruise or in~ 
jury along about the same point on his left leg? 
A. Yes, sir. 
Q. Appearing that they both had been in contact about 
the same point so far as the injury was concerned? 
A. About the same point. 
Q. You stated that he had some slight cuts on his hand, 
probably on his face; I ask you if those cuts could have been 
made by gravel such as scattered around the driveways of 
service stations? 
A. It could have, yes, sir. 
Q. I believe you stated it was somewhere approximately 
6:30 P. M. when you saw Mr. Gordon! 
A. Yes. 
page 11 } Q. You further stated that you accompanied him 
to Richmond? 
A. Yes, sir. 
Q. Dr. Bracey, at the time that you saw him first to treat 
him, please state to the jury what his condition was so far as 
sobriety or intoxication was concerned? 
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Mr. Turnbull: We object. 
Mr. Hodges: We make him our witness. 
A. He was in ~Iitchell 's service station, lying on his back. 
Of course he suffered pain. The odor of whiskey was on his 
breath, and he was cursing profusely and a repetition of 
speeCh. . · 
By Mr. Hodges: 
Q. Please state to the jury whether or not he was under the 
influence of whiskey at that time? 
A. In my opinion, he 'vas. 
Q. Dr. Bracey, as a practicing physician at South Hill, you 
are thoroughly familiar with United States ·Highway p:To. 1, 
are you not¥ 
A. Some parts of it. 
Q. You use it, do you not! 
A. Yes. 
Q. Now, for the benefit of the j,ury, please state whether 
or not there is considerable traffic on that high-
page 12 ~ way? 
A. A lot of traffic. 
Q. Do you happen to know the count of automobiles passing 
along .there in twenty-four hours? 
A. No, sir. 
Q. Do you recall the weather conditions prevailing the 
night you answered this call to Mitchell's service station? 
A. It was raining, I think. It rained before we got to 
Richmond, but I don't know whether it was raining at that 
time, or not. 
Q. You stated to the jury that ~Ir. Gordon had a repeti- . 
tion in his speech and was cursing profusely, and impressed 
you as under the influence of whiskey: Did he have any in-
jury to his head that von discovered Y 
A. I did not discover any injury to the head. 
Q. I believe he did not move :from the point that he was 
first injured until the time you first saw him? 
.A.. Yes. 
Q. Doctor, I now ask you if, in your opinion, a loose fr~g­
ment of bone, if that be the trouble now, could be cut out With 
an operation and the drainage cease and the leg cure up all 
right? 
A. I can't say. I have not seen it, and I don't know the 
size of the fragment 
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I 
.. .. ~ 
I 
Q. Do I understand that if it is a large frag-
page 13 ~ ment you could not take it out and have a com-
plete recovery, or a small fragment Y 
A. If it is a small fragment, it could be removed. I 
Q. But you would have to use the X-ray¥ 
A. Before J . would like to express an ·opinion. 
Q. I ask ·yon if the use of alcohol or drunkenness, 1 while a 
man has suffered from a broken leg, would in any degree re-
tard the recovery of that break or the healing of that break¥ 
A. If he used it in moderation it \vould not retard it. If 
he used it excessively, I don't know whether it would, or 
not. 
. Q. It is a fact that a man with a broken leg, wearing a 
cast, does need the attention given that a sane, sober person 
would give it f 
A. Yes. 
. Q. In other words, it has to be protected until there is 
full recovery, does it not? 
A. Yes. . 
Q. The fact that a man is wearing a cast on the leg would 
not avoid the necessity of giving other protection to it, would 
ilf . · 1 
A. I think he should protect it some, even though he had 
the cast on there. 
page 14 ~ The Court: Gentle~en, I tl1ink the jury pught to 
· know it, and I am saYJ.ng that the sun set on Jan n-
ary 6th at 5 :05. 
By Mr. Hod~es: 1 
Q. You sa1d it was about 6:30 in your opinion when you 
· went there? 
A. I think so. 
RE-DIRECT EXAMIN.A!TION. 
By Mr. Turnbull: 1 
Q. Who was present when you got there to examine Mr .. 
Gordon! 
A. Bud Mitchell, Carter Gill, and Johnnie Jones. 
Q .. Anybody else? 1 
A. There was, but I don't remember them; there were some 
more people in there. I believe ~fr. Smithson was there. 
Q. Do yon remember whether or not Mr. Jack Go~don was 
theref ' 
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A. No, sir, I don't remember him. 
Q. You have told the jury that you could smell whiskey 
and that you thought this man was intoxicated; I ask you to 
please state why you thought he was intoxicated Y 
A. W ell1 his use of profanity, his repetition of speech and 
the impediment of speech, the odor of ·alcohol on his breath, 
and the odor of alcohol in his vomiting. 
page 15 ~ Q. And the use of profanity' 
A. 1res, sir. · 
Q. And the repetition of speech t 
A. Yes, and there had been no preyious repetition, and I 
had been knowing hitn all his life. 
Q. Was this man unconscious when you got there 1 
A. No, sir. · 
Q. Was he in great painY 
A. Yes, sir, he was in pain. 
Q. How could you determine that his repetition of speech 
and other conduct was not due to the severe pain that he was 
suffering· and the shock that he had received 1 
A. The patients I have seen with fractured leg, the ma-
jority of them do not have those symptoms. 
Q. The fact that the majority of them did not have them 
would not mean that he necessarily was drunk, would it? 
A. He would go along with the odor of alcohol on his 
breath and his conduct 'vould make me believe it. 
Q. Suppose without the presence of alcohol, what would 
you say was the cause of the condition that you found him 
int 
A. If he had not had the alcohol? 
Q. If .you did not know anything about the alcohol, and 
you found this man raving to a large extent, what would you 
say was the cause of his condition 1 
page 16 ~ A. I don't know. I would have had a kind of 
bad opinion of him. He just didn't care. 
Q. I want to get your expert opinion. You do not think 
that this man's suffering had anything to do with his speech 
at that timet 
A. No, sir. 
l~E-CR.OSS EXAMINATION. 
By Mr. Hodges: . 
Q. Dr. Bracey, you intimated that he did some vomiting; 
did that necessarily follow the fracture of the leg? 
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A. No, sir. It might follow from shock. He could have a 
broken leg and not vomit, but Mr. Gordon did vomit. 
Q. Ordinary intoxication to a certain point does p;roduce 
vomiting on the part of people, does it not Y : . 
A. Yes, sir. I 
By Mr. Turnbull: · 
Q. You say in this case this man vomited from shock or 
vomited because lie was drunk¥ 
A. I don't know. 
By Mr. Hodges: · I 
Q. Did you accompany Mr. Gordon to Richmond! 
A. Yes, sir. · 
Q. ,On the trip to Richmond you were with him 
page 17 ~ in the ambulance? · I 
A. Yes, sir. I 
Q. Did he impress you going to the hospital that he was 
under the influence of liquor 7 
A. Yes, sir. 
Q. How long did you stay with him 7 
A. I was with him from about 6 :30 until I reckon lU. 
Q·. Did he sober up or recover his voice before you left 
him¥ 
A. He was very n1uch better when I left the hospital. 
Q. More sober-more rational Y 
A. More rational. 
RE:-DIRECT EXAJMIN.&TION NO. 2. 
By Mr. Turnbull: 
Q. Did you give him any hypodermic! 
A. Yes. 
Q. When? 
A. After I put the splint on him. 
Q. Where was that¥ 
A. In Bud :Mitchell's service station. 
Q. You gave him the hypodermic there? 
A. Yes. 
Q. Did you give him any more after thatY 
A. Yes. 
Q. How manyY 
page 18 } A. One more-two all told. 
· Q. Where did you give the second Y 
A. Below Butterworth. 
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Q. vVhere did you give him the third 7 
A. No more. 
Q. I thought you said three 7 
A. No; two. 
Q. Did you give him one at the place of the accident? 
A. Yes. 
Q. How could you tell whether this condition was brought 
about by a hypodermic or by the shock or his condition 7 
A. What condition! 
Q. The repetition of speech? 
A. He did that before I gav:e the hypodermic. 
Q. I thought you said you gaxe him the hypodermic as soon 
as you got there Y , 
A. Yes, but it takes fifteen or twenty minutes to take ef .. 
feet. -
. RE-OROS.S EXAMINATION NO. 2. · 
By Mr. Hodges: 
Q. You indicated you gave another hypodermic at Butter· 
worthY 
.A.. Yes, sir. 
Q. That is between Petersburg and McKeillly? · 
A. Yes. 
page 19 } Q. Do you recall whether the ambulance stopped 
. . to give him that? 
A. Yes. 
Q. Did Mr. Gordon know what had happened to him at that 
time'' 
.A.. I don't know whether he did, or not. Nothing was said 
about it. I gave it to him to quiet. him and to keep him on 
the cot. 
Q. Didn't he complain that he had rheumatism in his legf 
.A.. No, sir. 
Q. Did you hear that f 
A. No. 
G. C. OLMSTEAD, . 
a witness on behalf of the plaintiff, being duly sworn, testi .. 
fied as follows : 
. . 
Examined by 1\{r. Turnbull: · 
Q. Mr. Olmstead, where do you live, and what is your oc· 
cupation? . 
A. South Hill; working for Watkins Motor Company .. 
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Q. Yon are familiar with Highway No. 1 t 
A. Yes, sir. 




page 20 ~ Q. Have you made any observations standing 
about in front of Bud Mitchell's filling station and 
observing· automobiles approaching from the east~ 
Aw I stood there yesterday taking son1e pictures. 
I 
The Court: Which way was the automobile coming from i' 
Mr. Turnbull: - From South Hill. 
Mr. Turnbull: 
Q .. Standing near the entrance to Bud 1\fitchell 's filling 
station, about how far up the road can you see an automobile 
coming! ' 
A. I imagine around about four or fiv:e hundred yards, or 
something like that. I should judge that, but I didn't meas-
ure it. 
· Q. Did you go down west of the entrance to the filling sta-
tion and make any observations! 
A. Yes, sir. I don't kno"r exactly the distance, but I walked 
down maybe somewhere around about one hundred yards, or 
something like that, I imagine. I don't remember the exact 
steps it was, but something like that. · 
Q.· Could you see an automobile approaching from :the .east 
that far down there, standing in front of the filling station! 
A. Yes, sir, it 'vas clear there. There is a dip in the road~ 
and you drive around about one hundred yards I would say 
from the entrance to Mitchell's Filling .Station. . 
Q. Is there much of a grade behve~n Bud 
page 21 ~ Mitchell's filling· station and Carter Gill's filling 
station f 
A. Just before you get to Carter Gill's filling station there 
is a little grade there. 
Q. Did you see the pictures taken down there that day¥ 
A. No, sir, I didn't see them talren. 1• 
Q. You have seen them since they were taken Y I 
A. Yes, sir, I have seen them. . 
Q. Please examine these snapshots I hand you (one is 
marked Exhibit 1 and the other Exhibit 2), and tell where 
they were taken Y , 
A. One was taken right in front of Bud ].fitchell's filling 
station, and the other I would say about one hundred vards 
south of the :filling station. · :. ~ 
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Q. I mean, do you know the point there that they were 
taken Y 
A. The man taking the pictures was standing up to,vards 
South Hill. . 
Q. Where were you standing 1 
A. The first time in front of Bud Mitchell's filling station, 
and the next time about one hundred yards further south to-
wards Carter Gill's filling station. • 
Q. Can you look at the pictures and tell whether or not 
they were taken after an automobile approaching from the 
east had come around the curve 1 
A. Whether they were taken as an automobile-
page 22 ~ Q. "\Vould an automobile have made the curve 
at the point where the pictures were taken? 
A. What you mean is, was there an automobile coming 
from South Hill at the time! 
Q. No. I mean at the spots they were taken, was it around 
the curvet 
A. The last time you took the pictures was at the curve 
and before, too. It was just at the cur~e. The curve com-
ing around from South If:ill was north, and the next time 
was after the road had straightened out. 
Q . .At any rate, these pictures were taken in the curve look-
ing south towards the filling station-towards Bud Mitchell's 
filling station T 
. A. Yes, sir. 
Q. There are no trees or anything to interfere with the 
viewY 
A. No, sir. 
Note: The pictures were handed to the jury. 
Mr. Turnbull: I wanted the jury to have some idea of it. 
That is all. 
CRiOSS EXAM1N.ATION. 
By Mr. Hodges: 
Q. Mr. Olmstead, it appears there ·is a building on the 
right side of the highway in that picture; what 
page 23 ~ building is that Y 
A. That is the State Highway Building. 
Q. You can't even see Bud Mitchell's service station in 
that picture, can you? 
A. I don't think you can see the service station. 
Q. Now, Mr. Olmstead, isn't it a fact that there is a slight 
curve to the left all t~e way from where Mr. Snead Willis 
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runs a service station around to about this highway shop? 
A. The curve is more pronounced further north, I would 
say, or further east from the shop. It n1akes a right sharp 
curve there. There In~y be a curve coming by the· State High-
way place. : 
Q. As a practical proposition, if you could bend it in with 
the lights, they would not be focused until they got at the 
building that the hig·hw.ay department has for headquarters, 
would they? 
A. I don't know about that, Mr. Hodges. They 'vould 
straig·hten up, of course, just as soon as they got around the 
curve, but how far the curve is from the highway shop, I don't 
know. 
Q. You would not say that the curve does not extend as 
far as the highway shop until they straighten out and focus? 
A. I think the highway shop is pretty near on the straight 
road. 
page 24 ~ Q. 1-Iow far is it from the high,vay shop to in 
front of Bud :Mitchell's service station 1 ! 
A. I would judge maybe around a couple of hundred yards 
from the highway shop to Bud liitchell 's service station. I 
would not say exactly, but somewhere around there. 
Q. Reconsider a minute; doesn't a little street divide the 
two? 
A. There is a street which runs you might say against 
the highway fence, and then Bud lVIitchell "s place is down-
Q. It adjoins the street on the opposite side? : 
A. I don't know whether his land adjoins, or not, but it is 
near that street. · 
Q. Mr. Olmstead, '\ve observe in this picture that has been 
exhibited to the jury that after you reach the high,vay shop 
this road goes out of sight? I 
A. After you reach the highway shop? ' 
Q. Yes, in the picture the road goes out of sight, mid you 
do not see it any further; as a matter of fact, there is a little 
dip down towards Carter Gill's? 
A. That is this side of Bud l\Htchell 's filling station, where 
the dip is-between Bud Mitchell's and Carter G-ill's.1 
Q. That is just south of the point where the accident took 
place, if it h~ppened in front of Bud Mitchell's service sta-
tion? ! 
A. Yes, sir; it is between the two service sta-
page 25 ~ tions where the dip is. 
Q. And the road curves gradually all around un-
til it g·ets nearly to the highway shop? ! 
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A. I don't know exactly the distance, but there is some 
little distance between the highway shop and this curve. 
Q. Now, as a matter of fact, you could almost stand down 
there at lVIr. Jeffress' warehouse on the sidewalk and take 
a picture of the highw~.y clean to the hig·hway shop? 
A. Mr. Jeffress' 'varehouse? 
Q. Yes. 
A. No, because when Mr. Turnbull was taking pictures, 
when he got to the place where he co~ld not see me (in other 
words, the cars), he had to walk back to where he could see. 
He left me there and asked me to stand there, and he started 
around the curve, and he got around the curve so far that he 
had to come back to a place where he could see. me. 
Q. Can you tell the jury how far the road runs perfectly 
straight going north from in front of Bud l\Htchell 's service 
station before it begins to curve around¥ 
A. No, I could not be exact about that. 
Q. You did not examine that? 
A. No. , 
Q. But going· down on this curye the lights would shine 
down to the right side of the highway? 
A. Yes, sir, until they got on the straightaway. 
Q. As a matter of fact, this , is a much used 
page 26 ~ highway, isn't it? 
A. Yes, sir. 
Q. Eig·hteen feet. in width 7 
A. I think that is it, yes, sir. 
Q. Wl1at surface is this highway finished in Y 
A. Nothing· in the world but a good shoulder. 
Q. I mean, the hard surface? · 
A. Right along there they put the asphalt and tar on top 
of the cement. 
Q. Black tar1 
A. Yes, sir. 
Q. Have you driven automobiles at. night on that road f 
A. Yes, sir, g·oing around to n1y place of business. 
Q. Can you get the maxhnum light on such roads as com .. 
pared to a plain concrete road? 
A. I don't know. I never noticed the difference. 
Q. Do you recall the night that the accident happen~d? 
A. No, sir, I don't know anything about that. 
Q. You just went there yesterday? 
A. No, sir. It has been two or three weeks ago. 
Q. When the pictures were made? 
A. Yes, sir. 
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Q. With Mr. Turnbull? 
A. That is all. 
Q. Mr. Olmstead, at the point in front of Bud ]Mitchell's 
.. service station, can you tell the jury wh~ther or 
page 27 } not the front of that seryice station out to the 
highway is covered with crushed stone or 1 gravel t 
A. I cannot. 
RE-DIRECT EXA1\IIN.A!TION. 
By Mr. Turnbull : 
Q. Mr. Olmstead, I don't think you answered th~tt ques-
tion. Please state whether or not that road from about the 
front of the Bud J\tiitchell service station, looking 1 east or 
north; is straight! 
·A. It is straight, yes, sir. Right in front of the filling sta-
. tion and up in front of the highway shop. I don't know ho'v 
high up there the curve starts, but it is up above the high-
.way shop that it starts.~ · ..
Q. About how far east of the service station is that road 
straight? 
A. I imagine ;somewhere al;lout 300 or 350 yards it is a 
straight highway from Bud ~Iitchell 's shop, it seenis to me. 
Q. You told 1\fr. Hodges that you stood out in front of 
th:e service station, and I took the pictures way up on the 
curvet 
A. Yes, sir. 
Q. Did you have any difficulty in seeing me whet? I came 
around the curve Y 
A. No, sir. You went bv the curve and had to come back 
at one time to see me, but where von toolt the pic-
page 28 ~ tures I could see you plainly. • 1 
RE-CROSS EXA~fiNATION. 
By Mr. Hodges= _ 1 
Q. All of these demonstrations and observations were made 
in the dayti!De Y 
1 A. 1res, s1r. . 
Q. You have not made any observations in the nighttime? 
~No,d~ : 
. . 
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a witness on behalf of the p~aintiff, being duly sworn, testified 
as follows: 
E·xamined by Mr. Turnbull: 
Q. Dr. Faulkner, where do you live 1 
A. I live in Richmond. 
Q. What is your profession 7 
A. I . practice medicine and do orthopedic surgery-sur-
gery of bones and bone joints. 
Q. A.re you a specialist in orthopedics? 
A. Yes, sir. 
Q. Where were you born Y 
A. In Boydton. 
Q. A son of the late Charles H. Faulkner? 
A. Yes, sir. 
pag·e 29 ~ Q. This is a suit brought by Mr. Chalmers Gor-
don against South Hill Motor Company because 
of certain injuries that he received the night of January 6, 
1937, near South Hill; were you called in to see Mr. Gordon 
that night? 
A. Yes, sir. 
Q. Please describe to the jury the injury you found Y 
A. May I refer to my notes¥ 
Q. Yes. 
A. I saw ~Ir. Gordon on the night of January 6th about 
half past eleven, as I recall, shortly after Dr. Bracey had 
brought him into the hospital. The chief injury which he 
had was a very bad break of his lAg, which was broken in 
several places. The break was in his right leg, and the main 
bone of the right leg· below the knee was broken about its 
middle, and a piece about three or four inches long was 
broken out of that so it sat out to the front. Then the smaH 
bone of the right leg was broken in two places about three or 
four inches apart. In addition to that, he had a deep cut in 
the left le~, down to the bone, but did not invqlve the bone, 
and he had multiple bruises, and the skin had been scraped 
off the face and bruises on the body, and he complained a 
g-ood deal of the shoulder, but we could not find any injury 
there except for the bruises. 
0. What did you do for him? 
A. That first night "re sewed up the cut and attended to 
his bruises and things. Dr. ·Bracey attended to a 
page 30 ~ good many of them. Then he was X-rayed, and 
the next day his leg was set and put into a plaster 
cast. 
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Q. How long did he wear the plaster cast Y 
A. That was put on and stayed about two weeks, and then 
an X-ray showed that the bone had slipped and it was neces-
sary to do an operation and put a steel needle or pin just be-
low the knee and the other above the ankle to get a pull on 
it where it would be in position, and then another cast was 
put on holding the bone in the cast, so there could not be 
any slipping, and that was done about the 30th of January. 
Q. How long did he 'vear the cast T 
A. He wore the same cast until the 13th of March, and 
another plaster cast was put on 'vhich had iron on it so that 
he could bear his weight on it, and he wore that, off and on 
changing the cast, until the 28th of July. 
By the Court : 
Q. Did you have to perform another operation to get the 
steel nails out f 
A. Yes, sir. It was not very much of an operation. We 
did not have to put him to sleep. 
Q. That was when you changed the castV 
A. Yes, sir. 
By Mr. Turnbull.: 
Q. How often did you see him V 
page 31 } A. Do you want me to count up 1 
0. No. 
A. I saw him P.very day when he was in the hospital, and 
sincP. then I have seen him I "rould say about fifteen times. 
0. Wl1en did you last examine him? · 
A. I last examined him on the lOth of November. 
Q. What was his condition at that time? 
A. The bones are growing together fairly well. They are 
still not strong enough to bear weight without a crutch, but 
hP. has a place on his leg.· in which there is an ulcer, almost 
down to the .bone, which is drainingo. This draining came 
on following the injury 'vhere the pressure was on the bone, 
and it has continued to drain ever since. 
Bv the Court: 
·Q. Will it healY 
~- I think it will eventually, but it will take a g·ood while. 
0. vVhat was it caused by? 
A. Due to the poor circulation and the pressure of the bone 
against the skin. 
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By Mr .. Turnbull: 
Q. What would you say is the probable length of time be-
fore hP. can usP. it? 
A. With crutches, in the next six or eight weeks, 
page 32 } but he will not use it naturally for six or eight 
months.. · 
Q. How long do you think it will be before he can resume 
his work on the farm~ 
A. I doubt if he will be able to resume work on the farm 
before sometime next spring. 
Q. Do you think that he has any permanent disabilityY 
A. Yes, sir. 
Q. What percentage? 
A. Oh, I should estimate that he· would hav_e around· fifteen 
or twenty per cent disability of.the leg. That is permanent. 
By the Court: 
0. That is 1·ather indefinite. How much would it be total Y 
A. I would say about five per cent total disability .. 
By 1\{r. Turnbull: , 
Q. Did you find that he had any other after effect of the 
accident 'vhen you examined him on November loth~ 
A. He still complains of some pain in the shoulder, but I 
l1ave never been able to find any injury to the bone or joint 
there, and on November lOth he had some pain in the elbow 
on the same. side that l1e complained of the shoulder pain, 
and he had some inflammation in the saque from the elbow, 
but I could not say it was due to the accident, or not; as it 
developed later, and a good many people develop 
page 33} it. 
Q. Has this man suffered much from the injury? 
A. Yes, sir, he has suffered a great deal. 
Q. Can you point out to the jury the condition of the leg? 
A. I broug·ht two X-rays along· to show the condition of 
his leg at first and then later. I think I can do that better. 
The Court: Yes; point it out to the jury. 
:.Mr. Turnbull: I would like for him to point out the mark 
on the left leg. I would like for the jury to see the present 
condition of the leg. 
The Court : All right. 
Ci4 Supreme Court of Appeals of Virginia 
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Note: The plaintiff exhibits his leg in front of the jury;. 
The Court : Gentlemen, can you see¥ If you cannot, come 
around where you can. 
'The Witness: The break was just about the middle of the 
leg. He has this place here which has been draining since 
shortly after the accident. At times it has gotten smaller 
and at times it has gotten larger. I believe it will drain for 
some time, but I believe it will eventually heal. The skin 
around here prevents its healing because the skin stays hard 
and sore and unnatural. 
By Mr. Turnbull : · 
. Q. What does this depressed place mean above 
page 34 ~ the open wound Y 
A. That is a place where the bone stuck .out fur-
ther than the other. There 'vas a triangular piece of bone 
which stuck out, and when it healed it stayed out further. 
The depression is dependent on this being more prozninent. 
Q. Point out where the other leg injury was. 
Note : The plaintiff does so. 
Witness: You can hardly see it. There· was a scar about 
this long, and it did not go down to thP. bone. 
Q. The bone was not broken f 
A. No. 
By the Court: 
Q. It is about thA same location f 
A. Yes, sir, almost the same location. 
~ Q. What is the cause of that discoloration which exists on 
thai leg! 
A. On this leg here f 
Q. Yes. 
·.A_ I think due to poor circulation. 
Q. Due to the injury Y 
A. Y AS. In addition to the injury to tlte bone, the flesh 
'vas also badly bruised and injured. . 
Q. It will take some timP. for it to adjust itself! 
A. Yes, sir. · 
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page 35 } By ~Ir. Turnbull: 
Q. You say an X-ray picture was taken when 
the accident first occurred, and an X:..ray picture was takeu 
since? 
A. Yes. He had so many I didn't bring them all, but just 
brought the first and the last ones. I believe if I can hold it 
up against the lig·ht, you can see it. You will notice on this 
large bone of the leg he has it broken completely across, and 
this triangular piece is broken out, and the small bone iR 
broken in two places. This other one just shows another view 
of it. It was taken at the same time but taken from a different 
angle. This is a small one taken September 22nd, and it 
shows that the bones are in place and beginni.ng to grow to-
gether, but you can see that they are not solid by any means,· 
and he has some time to go befqre he can have a solid bone 
to walk on. 
Q. Doctor, how much force, in your judgment, was neces-
sary to cause these injuries to the leg? 
A. I think it would take quite a large force to do it. It is 
a very typical type of break you get from automobile injuries. 
It is called a bumper fracture, caused from the bumper of 
the car hitting the leg. 
Q. A bumper fracture? 
A. Yes, sir, a bumper fracture. 
Q. Did Mr. Gordon have any injury to the back? 
A. He complained of his back considerably, but we could 
not find any injury to the bone. We thought he had 
page 36} a sprain, but he had a good deal of pain during 
the first period that he was in the hospital. 
Q. Have yoti had occasion to examine and to see very many 
people after severe accidents f 
A. Yes, sir, I have seen a good many-a fair amount. 
Q. It is in testimony here that after this accident, after 
Mr. Gordon had bePn taken from the road and carried into 
the filling station, that. he used profanity and considerable 
repetition in his speech, and there is some evidence that 
whiskey could be smelled; what would you say as to the cause 
of this repetition? I mean~ could this be due to the shock and 
pain that he suffered as well as intoxication? 
A. I have seen a good many people after severe injury 
who have been very profane and who were not profane at 
other times at all. Some people are profane at both times--
before and after. Some people repeat things over and over 
again after an accident without any question of intoxication. 
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CROSS EXAMINATION. 
By Mr. Hodges: 
Q. You say you saw J\fr. Gordon about 11 :30? 
A. Yes, sir. 
Q. Could you detect whether or not, at that time, he had 
been drinking? 
A. I could smell whiskey on his breath. 
Q. Could you tell the jury whether, from his ap-
page 37 ~ pearancc, manner of behavior and acts, he had 
been intoxicated, or not? 
A. I could not tell whether he had been intoxicated, but I 
could smell whiskey on his breath. 
Q. Dr. Faulkner, you stated to the jury that his permanent 
injury, after probably six or eight months, or next spring, 
would be about five per cent?-
A. Total disability. 
Q. That would consist of probably just slowing down a 
little bit in the use of that .particular limb? 
A. I think he would have some pain in it and have a good 
deal of stiffness in his walk. That is n1erely a g·uess. I can't 
tell. -
Q. Dr. F.aulkner, in the injury that J\fr. Gordon has there, 
and from your handling of these cases, is it your opinion that 
1\ir. Gordon was struck by the bumper of the automobile on 
the leg? 
~- I could not say. I described that break as being due 
to a bumper, but I have seen some of thmn struck by a step a 
glancing blow. It is called a bumper fracture. 
Q. You stated that Mr. Gordon wore the first cast that yon 
put on him for about two weeks?· 
A. Yes, between two and three weeks. 
Q. Will you state to the jury whether he 'vas in the hospital 
at that time or was he down in Mecklenburg? 
page 38 ~ A. No, he was at tl1e hospital continuously from 
Jan nary 6th to February 27th. 
Q. After he came home on February 27th, when did he 
again come back to your place or the hospital? 
A. He came back to the hospital on 1\iarch 14th. 
Q. ~1\t that time was the condition the same as when you 
put the former cast on him? . 
A. No. 
Q. I ask you if the continued excessive use of alcoholic 
beverages by a person suffering with a fracture would im-
pede or retard the recovery of the person, in your opinion Y 
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A. I am not qualified to pass on it, but in my opinion I 
do not think the use of alcohol, unless you had someone to 
stagger around and put undue strain on the bone, would cause 
undue delay. 
Q. You do not think that would retard the forces of nature 
in healing that injury? 
A. Not in my experience. 
Q. You stated Mr. Gordon complained quite a bit of head 
pain next morning, but you failed to find any head injury; 
isn't it a fact, from your experience and practice, that a man 
who has e:xcessively engaged in alcohol will complain of head 
pains next morning? . . 
A. I am glad to say I do not have alcoholics in my practice 
and do not treat them except incidentally. 
page 39 ~ RE~DIRECT EXAMINATION. 
By ~Ir. Turnbull: 
Q. I did not ask you about your bill for services rendered 
~Ir. Gordon? 
A. Our bill was $350. · 
Q. Can you approximate what further expense there will 
be? . 
A. I should say that that will covP-r it all unless he has 
to have some further operation. 
Q. You do not think that he will have to be in the hospital 7 
A. No. . 
Q. It will be necessary for him to return to you? 
A. Yes, and then he ·will probably have to have some other 
X-ray examinations which are not included in my bill. 
Q. What 'vould you say is the probable cost of these X-rays 7 
A. I would say each one of these X-rays would be $10. 
RE-CROSS EX.Al\tiiN A.TION. 
By 1\f r. Hodg·es : 
Q. Yon say that your bill is $3501 
.A. Yes. 
Q. During the process of treating_ this wound, 
page 40 ~ have you seen any indications of aggravation of 
that wound by Mr. Gordon? 
A. No, sir, I could not say I have seen any indication .of 
aggravation of the wound. I have seen at times the wound 
has been better than at other times, but I see that in other 
wounds. 
Q. You see that at times? 
A. Yes, sir. · 
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the plaintiff, being duly .sworn, testified as follo·v;rs : 
Examined by ~Ir. Turnbull: 
Q. Mr. Gordon, where do you live, and what is your occupa-
tion! 
A. J. E. Crutes farm; farming. 
Q. How old are you Y 
A. 46. 
Q. Are you a married manY 
A. Yes, sir. 
Q. liave you any children Y 
A. Four. _ 
Q. What day did this accident happen Y 
A. 6th day of January, 1937. 
Q. Where had you been that day¥ 
A. Do you mean the day- · 
page 41 ~ Q. The day of the accident 'l 
A. I had been hunting. 
Q. What time did you leave home that morning f 
A. That is a question hard for me to answer. It was be-
fore dinner-time, sometime in the morning; I reckon about 
9 o'clock. I would say from 8 to 10 o'clock. 
Q. Were you walking, or did you ride hunting! 
A. I walked. 
Q. You had your gun, of course f 
A. Yes. 
Q. How long did you hunt that dayf 
A. I hunted all day above my house, on the Crutes place 
a good while, and then came back home and then went to 
Baskerville and hunted until practically night. The sun was 
not very· high. 
Q. Talk a little louder. 
A. The sun was not very high when I quit hunting. 
Q. Where were you living f 
A. On the Crutes place. 
Q. That is near Antlers f 
A. Yes, sir. 
Q. About what tune was it when you quit hunting, and 
what did you dof 
A. It was about night then when I quit hunting. I went 
from there ; I asked this Nolde bread man, the man who drives 
. the Nolde bread truck, if he was going towards my 
page 42 ~ house, and he asked if I wanted to ride, and I said 
yes, and I took the dog and put it between us and 
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went with him to Midway, and he sold bread there, and then 
drove down to Mr. Gill's and sold there. 
Q. Did you go into South Hill with him Y 
A. Yes, sir .. 
Q. Was it dark when you all got to South Hill? 
·a. Well, between daylight and dark. It was between sun-
down and dark. 
Q. How did you expect to get back homeY 
A. I had. an idea that this fellow would trade back this 
way, and I would come with him. 
Q. What did you do after you got to South HillY Where 
did you goY 
A. I 'vent into the liquor store. I told the fellow when 
he left Henry Gill's up there-! asked if he was going to 
South Hill, and he said yes, and I said that we would get a 
pint of whiskey. 
Q. ·Did you get the whiskey? 
A. Yes, sir, I got a pint of Segram Five Crowns. 
Q. Did you give anybody a drink besides yourself? 
A. Yes, sir. 
Q. Whom did you give it to? 
A. I gave it to 1\fr. Matthews, the fellow who· used to drive 
a jitney at South Hill years ago. 
· Q. Did you give anybody else any? 
page 43 ~ A. Not that I remember. 
Q. Did you have this 'vhiskey with you at the 
time of the accident? 
A. Yes, sir, I had about half a pint with me. 
Q. You don't know how much of that whiskey you drank 
yourself-how many drinks you took? 
A. Oh, I took two drinks. 
Q. Where did you go in South Hill 7 . . 
A. Well, when I got the whiskey I came back and caught 
this fellow, and he told me he-when I got back, I told him 
I was ready, and he said, "I am not going any further,'' and 
I said, "I thoug·ht you were going back by my house," and 
he said ''No.'' I said, ''I am in a devil of a fix, damn you.'' 
He said, "I will take you up here-you can go up to the serv-
ice station, and maybe you can see somebody, or in the morn-
ing I will be glad to take you back myself.,. I said, ''No." 
I went up to the fork of the road and wfmt into Mr. Pulley's, 
right across the street and bought a beer. 
Q. A bottle of beer or a draft of beer? 
A. A bottle of beer. 
Q. How long did you stay at 1\fr. Pulley's 7 
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A. I stayed a rig·ht good 'vhile. I didn't count it, but I 
suppose fifteen minutes. 
Q. Did you meet anything up to this time? 
.A. No. 
page 44 ~ Q. Did you n1eet anything before the accident? 
A. No, sir. 
Q. Where did you go from :hir. Pulley's 7 
A. I walked over-I don't know the gentleman that"runs 
the :fillin?; station in front of Mr. Pulley's; I walked over 
there. I walkP.d in there, and I had a paper, a registration 
paper, and I told him what a nice dog I had. He didn't say 
anything about those papers, and I turned around and went 
back over to Mr. Pulley's. 
Q. Did you leave your dog anywhere 7 
A. I left it at Mr. Pulley's. 
Q. Did you leave your gun there, too Y 
.A. Yes, sir. 
Q. Then you did not have your dog and gun with you at 
the time of the accident? 
A. No. They 'vere at ~Ir. Pulley's. 
Q. Where did you go from Mr. Pulley's? 
A. I went from 1vir. Pulley's to Carter Gill's. 
Q. Now, whom did you see at 'Carter Gill's? 
A. I saw Carter Gill and a little chap in there, and I don't 
remember. 
Q. How long· did you stay in there, ~Ir. Gordon T 
.A. Now, I will tell you: I had been hunting all day; it 
was a damp day; I had taken a drink or hyo of whiskey and 
had this beer, and was standing up by the stove carrying on 
a lot of foolishness, and I went to sleep. 
page 45 ~ Q. Talk louder. 
A. I sat down there I couldn't say how long, but 
it was not very long. 
Q. You say you went to sleepY 
A. Yes, sir. 
Q. You don't know how long you stayed in Mr. Gill'sf 
A. No, sir. It was not very long. 
Q. Was it dark when you were in ~Ir. Gill's? 
A. Yes, sir. 
Q. Nighttime? 
.A. Yes, sir. 
Q. Did someone awaken you, or did you ·wake yourself? 
A. I waked up, I ima~ine. I waked up. I was asleep. 
Q. What time are you accustomed to going to bed Y 
A .. I usually go to bed after I read the paper after supper. 
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Lots of times I sit in the chair and go to sleep at my house, 
sit there reading the paper, anywhere until12 or 1 :00 o'clock. 
In other words, I sometimes go to sleep and wake up. 
Q. When you went down from Mr. Gill's to Mr. Pulley's, 
did you know what you were doingY 
A. Yes, sir. · 
Q. Did you have any trouble moving off down there Y 
ANo,~~ . 
-Q. When you left Mr. Gill's, did you know what you were 
doing· or where you were going? 
page 46 } .A. ·Yes, sir. 
Q. Did you have any conversation with Mr. Gill 
before you left there, and did he say anything to you 7 In' 
<>ther words, can you tell the jury whether you had any con-
versation with him, and what was said? 
A. Yes, sir. When I got ready to leave, I got started out 
to go back downtown, and the dog was there, and I was try-
ing to catch a way home. When I started out, Carter Gill 
went out with me, and he said something about my gun-
1\f.r. Hodges: We object to what Carter said to hint. 
l\fr. Turnbull: To show that he knew· what he was doing. 
l\fr. Hodges: We obje~t to what Carter Gill said to him. 
The Court: I don't th1nk he can say that. 
l\fr. Turnbull: He charges that he was drinking. That is 
the only ·way I can show it. 
Witness: He said, "I am going uptown;but the boy hasn't 
come,'' and the boy was coming at 7 or 7 :30. I told him I 
'vas perfectly all right and was g·oing up the road. I don't 
think he went up the road, but turnQd around, and I think 
he went around the service staiion .. 
Bv l\fr. Turnbull: 
··o. Did it rain that day' 
A. It didn't, it was kind of misty; it didn't rain any that 
day, no, sir. 
page 47 } Q. What were the weather conditions when you 
left Carter Gill's to go back towards South HillY 
A. I would call it kind of misty, but I could have laid out 
on the roadside where I was hit and I wouldn .,t have been 
wet. It was kind of misty. 
Q. Where were you walking? 
A. I was walking right on the le£t edge of the hard sur .. 
faee. 
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Q. Was there any walkway provided there for pedestrians f 
A .. No, sir. 
Q. What is there between Carter Gill's station and uptown t 
Is there any walkway provided there Y 
A. No, sir, nothing but the concrete and the mud on the 
side that night. 
Q. ~s there anything more than the ordinary shoulders you 
find along the highways Y 
A. No, sir. 
Q. Was it muddy along the shoulders'? 
A. Yes, sir. 
Q\ Isn't it true that somA parts of that highway shoulders 
·are muddy and some places you run into places \vhere there 
is a little more sand t · 
A. I don't think it is· muddy except some places where you 
turn into a road. I don't think anywhere except 
page 48 ~where yon turn into places that it is muddy. 
Q. There were no walkways provided f 
A. No, sir. 
Q. How were yon walking Y Were yon walking fast or were 
you walking slowly.! 
A. When? 
Q. When walking from Gill's station Y 
A. Walking just an ordinary gait. 
Q. Just an ordinary gait! 
A. Yes, sir. 
Q. Did you see the car that struck you when it came into 
sight coming fr~m •the east? 
A. Yes, siree, I saw the headlight just as plain in front 
of me when it turned the curve up there. 
Q. You saw the, car when it turned the curve? 
A. Yes, sir; I was looking rig·ht at it when it came around 
the curve. 
Q. Where were yon when the car turned the curve? 
A. I was close up somewhere where I was hit. 'I didn't 
look to sP.e who was there or where I was. I \Vas going· to 
Pulley's. 
Q. You don't remember ·whether you had passed by Bucl 
:1\fitchell 's place, or not~ 
A. No,· sir, but I know I was along there somewhere, along· 
about that camp, but I couldn't tell you the spot. 
page 49 ~ Q. Do you know whether any cars passed you 
road? 
going into South Hill as yon walked along the 
A. Yes, sir. 
South Hill Motor Co., Inc., v. C. M. Gordon, Jr. 73 
Chalmers M. Gqrdon, Jr. 
Q. Did you meet any cars except this one that struck you 1 
A. No, sir. 
Q. Did you observe this car approaching? 
A. Yes, sir. I watched the curve. The car was showing 
a mig·hty pretty light as it come around, and I could ·see the 
road. Yes, sir, I noticed it. 
Q. Did you notice whether the car was driving near the 
edge of the highway where you were walking, or was it far 
enough off for you to pass without accident? 
A. Yes, sir, I noticed that, and I would say that he was 
driving some four or five feet from the edge as he come · 
around. 
Q. Did you notice the car as it got close to you? 
A. Yes, sir, I noticed it until it got where it blinded me. 
Q. Did you think that you had plenty of room to walk along 
the edge of the highway? 
A. Yes, sir. 
Q. Without being struck by· the car? 
A. Yes, sir. In other words, just as I was meeting the 
car I stopped-just like tlus is the road, I stood on the edge 
of the road in kind of this angle (illustrating). 
page 50 ~ Just as the car approached me, just before it got 
to me, I saw the car was as far as from here to the 
far sidP. of that desk-cP.rtainly as far as from here to that · 
rail 
Q. You say as far as from you to the railing you saw the 
car? · 
.A.. Yes, sir, when! stepped out on the edge-when I stopped 
on the edge of the road for him to pass me. 
Q. When you stopped you hesitated? 
A. Yes, sir. 
Q. You say you were blinded by the lights of the carY 
A. Yes, sir. I pulled my hat down over my face. I ~oulcl 
see the road. 
Q. Which way were you facing? 'Vere you facing the way 
the car was coming? 
A. Yes, sir. 
Q. You were right on the edge of the highway? 
.A. Yes, sir, on the edge. 
Q. On the edge? 
A. Yes, sir. There had been tar put on there. I was on 
the edge of the hard part of the road. I was on the hard 
part of the road. 
Q. Did you realize at all that the car was going to strike 
you until you were struck? 
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A. No, sir. When I saw it under my hat, then I knew it. 
Q. Was there any way for you to avoid the ac-
page 51 ~ cident after you realized the car was going to 
· strike you~ 
A. No, sir. I was hit, and it sounded like a giant was hit-
ting and thrown up ag·ainst the house. I don't remember even 
hitting the ground. I remarked ''I am killed,'' and I thought 
that the fellow must have had somebody on the car talking 
to him, or something, and wasn't watching the road. That 
is what I thought, that he had somebody in the car with him 
talking to him. 
Q. Were you rendered unconscious by the force of this 
blowY 
A. Yes, sir. I don't remember nothing after it. 
Q. Where were you when you regained consciousness' 
A. I remember being in Bud Mitchell's. I remember see-
ing Jack, my brother, in Bud Mitchell's, and Dick Basker-
ville, and there was another fellow there. I couldn't say who 
he was because if I paid attention to them I don't know it, 
but I saw them. 
Q. Do· you remember being· taken into the filling station f 
A. Oh, no. I don't remember· anything about that. I don't 
remember being brought out of the filling· station.· I remem-
ber Carter Gill-I remember him pulling me and. asking· for 
a knife and I said ''Don't cut the damn boots, they are brand 
new." 
· Q. Who was that? 
A. ·Carter Gill. He was asking for a knife and 
page 52 ~ 'vanted to cut them. 
. Q. He did not cut them Y • 
A. No, sir. 
Q. Did he pull them off Y 
A .. He didn't cut them. 
Q. Do you know whether they took the boot off, or not~ 
A. Yes, sir, they took the boot off. 
Q. Did your brother, Jack Gordon, come while you ;were in 
the filling· station? 
A. Yes, s:ir. I asked if he would let my folks know about 
my being hurt, and he said yes, and I asked if he would let 
. Roy know, and he said yes. 
0. You remember having a conversation with hin1 y· 
A. Yes. 
Q. Do you remember seeing Dr. Braceyf 
A. Yes, sir. 
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Q. Do you remember when they took you out of the filling 
station to take you to Richmond Y 
A. No, sir. 
Q. Do you remember anything about the trip to Richmond Y 
A. The next thing I remember, they stopped somewhere, 
I don't know where, and Dr. Bracey had a hypodermic ne·edle 
up in front of him, and I asked what he was fixing 
page 53 } to do, to give me that, and he said yes, and I re .. 
member that he gave me that. . 
Q. Do you remember that he gave you a hypodermic in-
the filling station 7 
A. No, sir. In other. words, that is the first time I knew 
what docto:r: was with me when he gave me the hypodermic 
on the road.' I knew a doctor was there. I mig·ht have known 
him at that time, but I don't know it. That was the first time 
I knew that he gave me a hypodermic. 
Q. In other words, looking back now, you can't remember 
seeing Dr. Bracey at all in the filling station, or did you say 
you remember seeing him there Y 
A. No. I don't remember seeing Dr. Bracey that night 
but one time, and that is when he gave the hypodermic. 
Q. You don't remember his giving a hypodermic in the 
filling station? 
A. No, sir. . 
Q. How long 'vere you in the hospital, ~fr. Gordon 1 
A. I went in there the 6th day of January and the doctor 
let me come home sometime the latter pa1~t of-! think the 
last day of February,-and stayed nearly two weeks, and 
went back and stayed until the 20th something·-! don't know 
what,-of March. 
Q. Is this a statement of your bill that you owe at St. 
Luke's Hospital f 
A. Yes, sir. 
pag·e 54} The Court: How much t 
Mr. Turnbull: $413.65. 
Witness : I did not get anything in the hospital that I 
could ~:et outside-no lysol, or anything, or any medicine ex-
cept I believe I got a bottle of rubbing alcohol. 
0. (~Ir. Turnbull) What other expenses have you been 
to in Richmond bP.sides Dr. FaulknP.r 's bill, which is $350, 
and St. Luke·'s Hospital bill, which is $413.65? 
.A. I have been to the expense of $10 a trip. I went there 
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for a long time every week, for a good while, and then every 
two weeks, and then it got nearly a month. I didn't go a 
month. 
Q. What do you owe for X-ray pictures~ 
A. What do you mean-outside of the hospital Y 
Q. Yes. 
A. $40. ·'Wait to be sure (witness looks at memorandum). 
By the Court : 
Q. How many trips did you make down there Y 
A. I have no idea. 
Q. Did you make ten¥ 
, A. Oh, yes, my gracious, I am sure I made more than ten. 
I made fifteen I am sure. 
Q. You made fifteen; that is $150 more. 
page 55 ~ By Mr. Turnbull~ 
Q. What did the X-ray bill amount to! 
A. The X-ray bill up to now is $40.00. 
Q. How much! 
A. $40.00. 
By the C.onrt : 
Q. How much was Dr .. Bracey's billf 
A. ~Ir. Crutes $40.00. I don't know about Dr. Bracey .. 
Q. What was Mr. Crutes bill for Y 
A .. $40.00. 
Q .. For what services Y 
A. Taking me to the hospital on the ambulance .. 
By Mr. Turnbull: 
Q. What was Dr. Bracey'sY 
A .. He has never told me and has not sent any statement. 
Q .. Will you please describe to the jury something of your 
sufferingf 
A. I don't know any way to describe it. There is no way 
I can describe it at all. I haven't had a night's sleep since 
it happened. I don't think I would tell you a story if I told 
you I had not slept half a night. The only time I sleep in the 
night is when I am under something--some pills, or some-
thing. I have taken a lot of thosP., and have taken a lot of 
aspirin. I got some this morning. I have taken 
page 56 ~ a good many_ B. C. 
Q. Do you still suffer from that painf 
A. My wife and myself last night-! didn't lay down last 
night; we had company: at 10 :00 o'clock we 'vent to bed. I 
went to sleep but I \Voke u.p. I don't know how long I slept, 
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but it was not long. J.\IIy wife said that she had not been to 
sleep. She and I rubbAd that leg as faithfully as you ever 
rubbed anything until 12 :00 o'clock, and sometime after that 
I calmed down. I have suffered, it looks to me like, as much 
as anybody could suffer. It reminds me of what I have heard 
people say-it looks like it hurts me worse every night. I 
was in the hospital, and it hurt as much as it possibly could 
hurt. If it hurt worse, I couldn't live. 
Q. Did you have any injury besides that on the legY 
A. Yes, .sir : both arms and my back and head. 
Q. Do you suffer from any of those injuries now T 
A. ·Y AS, sii·,-and the Aye. I don't suffer now from the 
eye. They tried to get an eye specialist to work on my eye. 
I do not claim to know Averything that happened and went 
on in the hospital for the threA wet~ks anyhow. 
· Q. Were you able to make any crop this year? 
.A. No, sir. 
Q. How long have you been farming? 
A. All my life. 
Q. Did you make anything at all-did you earn 
page 57 ~ anY. money? 
.A. No, sir. I would say I am at least $400 out in 
the crop. I had three negroes there that made a crop on the 
place. The biggest thing I got was loss. 
Q. Were you able to go around and see after the making 
of the crops? 
A. No, sir. 
Q. What did you make net on your crop in 1936? 
A. Above expenses, do you mean? 
Q. Yes. 
A. I would say around $1,500 at least. 
Q. What about 1935? 
A. In 1935 I reckon about $1,700. In other words, my 
1935 crop brought me $2,500.51. ·Last year it broug~t me-
l can't tell you exactly, but around $2,300 and not over $2,400. 
Q. Are you accustomed to ma~ing· your own crop or do 
you farm by the tenant? 
A. I make my o'vn and hire a han~. If I have a good sea-
son I hire two. 
Q. In other 'vords, you make your own crops, and do not 
farm by the tenant 1 
A. Yes, sir. 
Q. This year, 1937, you had to have it done? 
A. Yes, sir. 
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page 58~ CROSS EXM1INA.TION. 
By Mr. Hodges: 
Q. 1\fr. Gordon, what is your ageY 
A. 46. I guess that is it; I was born in 1891.. 
Q. What family do you haveY 
A. Four children. 
Q. Are they about grown Y 
A. Oh, no. 
By the Court: 
Q. Give the names and ages of the four children Y 
A. The oldest is 15 years; it was born in October. I 
Q. Just give the years. 
A. The next is 12 years sometime this year; the next is 8 
years, and the next is 5. 
Q. Boys or girls¥ 
A. The oldest is a girl, and the next a boy and the next a 
girl, and the next a boy. 
Q. All right; go ahead. 
By Mr. Hodges: 
Q. Mr. Gordon, you said you were living at Mr. '0rutes' 
farm at the time that this accident happened? 
A. Yes, sir, right where I am living today. 
Q. You were renting from JYir. :Crutes? 
A. Yes, sir. 
Q. Did you have any share tenants working 
page 59 ~ with you as you rented that farm Y 
A. I had three. 
Q. They worked on the half? 
A. No. . 
Q. You got one-fourth of what they made? 
A. Yes, sir. 
Q. They worked for ]\fr. Crutes? 
A. They worked for anybody, but what they made I fur-
nished the main thing. 
Q. What part were you to get Y i 
A. I gave them half and Mr. Crutes one-third; and I took 
the cahoot. 
Q. What was left? 
A. Yes, sir. 
Q. You say you were not this year able to take care of your 
crop of tobacco?, 
A. No, sir, I was not. 
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Q. Did you, this year, or since you got back from the hos-
pital, go to South Hill most every day or two over the sum-
merY 
A. No, sir, emphatically not. 
Q. Did you go to Boydton considerably? 
A. No, sir. 
Q. What I am getting at is, were you an invalid and did 
you have to stay at home, or were you able to get about? 
· A. I did not get away from home so much until 
page 60 ~ in .September. 
Q. This fall t 
A. Yes, sir. 
Q. Now, Mr. Gordon, if I understand you correctly, the 
morning of the accident, January 6th, you said you left home 
some,vhere between 8 and 10 o'clock to go hunting! 
A. Yes, sir. I don't know exactly. If I knew I would tell 
·you the exact time. 
Q. Did you go alone or with someone Y 
A. Alone. 
Q. You hunted all day alone 1 
A. Yes. 
Q. And you came into South Hill just before night? 
A. Yes, sir. 
Q. And camn in with 1Ir. Walker, who operates the Nolde 
truck? 
A. I don't know. 
Q. As a matter of fact, had you ridden with that gentle-
man before into South Hill that dav? 
A. Had what? ~ 
Q. Hadn't you ridden with him before that day, that same 
manY 
A. No, sir. 
Q. You had not~ 
A. No, sir. 
Q. All right, sir; ~rr. Gordon, when you came 
page 61 ~ into South Hill you say went to the liquor store? 
A. Yes, sir. 
Q. Did 1\{r. Walker take you to the liquor store? 
A. Yes, sir. 
Q. Did he wait for you? 
A. Yes, sir. He didn't wait right there at the liquor store. 
0. I understood you bought a pint of whiskey? 
.A. Yes, sir. 
Q. And I believe you mentioned the name you boughtY 
A. Yes, sir, Seg·ram Five Crown. 
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Q. Was that all the liquor you purchased at the liquor 
storeY 
A. Yes, sir. 
Q. Was that all the liquor you had up to the time of tho-
accident! 
A. ·Yes, sir. . 
Q. Mr. Gordon, ·did you have a quart of liquor, and you 
and J\{r. Jim Matthews sit over in the garage operated by J\.fr. 
Pearson! 
A. What did you say? 
Q. Didn't you have a quart of whiskey, or a :fifth t 
A. No, . sir, neither one. 
Q. And you and Jim lVIatthews sit down and drink itt 
A. No, sir. 
Q. Did you buy some beer from 1\fr. Pulley! 
page 62 ·t A. Yes, sir. 
Q. You deny you had a quart or a fifth 1 
A. Yes, sir. 
Q. I warn you I expect to contradict you by a gentleman 
who saw you. Where did you go after you left the liquor 
storeY 
.A.. I came back down there with Mr. Walker. 
Q. Where toY 
A. Down next to the corner. 
Q. That is in the .heart of townY 
A. Yes, sir. 
Q. Where did you go from there f 
A. He WP.nt up thP.re and put me out next to where I left 
my dog. 
Q. Next to Mr. Snead Willis' service station! 
A. R.ight in thP. forks of the road. I reckon it is Snead 
Willis, but I don't know. 
Q. WhP.re did you go after he put you off at the forks of 
the roadf ' 
A. Went to J\{r. Farmer-not Farmer's, but Pulley's, which 
is on thP. lP.ft-hand side going out from South Hill. 
Q. That is on the left-hand side going out frorn South 
Hill? 
.A. Yes, sir. 
Q. Did you buy so1ne beer from 1\{r. Pulley f 
A. Yes, sir, a bottle of beer. 
pag·e 63 ~ Q. You drank that' 
A. Yes, sir, a bottle of Red Top. 
Q. Mr. Gordon, isn't it a fact you first went to Mr. Snead 
Willis' garage before you went to Pulley's Y 
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A.. No, sir. I did not. 
Q. You deny that? 
A. Yes, sir, I deny it. 
Q. Didn't you go to Mr. Snead Willis' garage and, in the 
presence of J. Robert Thomas and L. S. Willis, undertake to 
force those gentlemen to read a dog pedigree? 
A. No, sir. He said he didn't care nothing about it, and to 
go ahead. 
Q. Didn't he ask you to leave his place? 
A. That is what he told me, that he didn't care about it, 
and to go ahead. 
Q. Didn't you undertake to tie up your dog in his service 
station? 
A. Whose? 
Q. Mr. Willis'? 
A. No, sir. 
Q. You deny that f 
A. Yes, sir, I deny that. 
Q. Then you say you went to Mr. Pearson's first, which 
is directly across the highway from M~r. Willis? 
.A. Yes, sir. 
Q. You bought one bottle of beer? 
pag·e .64 ~ A. ·Yes, sir. 
Q. And drank that? 
A. Yes, sir. . 
Q. Then when did you drink the whiskey? 
A. I took a drink at Mr. Pulley's, at the shed 'vhere he 
said he had the dog in, to the right, and gave this fellow !fat-
thews some. 
Q. Mr. Gordon, did you buy any further beer from Mr. 
Pearson~ 
A. No, sir, I don't think I did. . 
Q. Tell the jury whether or not vou remember J\fr. Pear-
son refused to sell you beer, and asked you to leave his placeY 
A. No, he didrt 't ask me to leave his place. 
Q. Did he refuse to sell you beer? 
A. I askP.d for a bottle, and he said he thought I had a 
plenty. 
Q. And refused to sell it to you, didn't heY 
A. Yes, sir. He said, ''I think you have a plenty, and I 
will not sell you any.'' 
Q. He refused to sell you, didn't he t 
A. That is what he said. 
Q. Then you left there and went to-
A. !fr. Matthews told me-I was trying to catch a way 
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home, and he said, "If you go down to Carter Gill's I think 
you can find somebody there.'' I thoug·ht I would 
page 65 ~ know somebody there. 
Q. So you left Mr. Pearson, going up to Mr. 
Gill's to catch a ride to go homef 
A. Yes, sir. · 
Q. That was your purpose in going there 7 
A. Yes, sir. 
Q. Tell tlie jury if that was your purpose in g·oing up there, 
and that is in, the direction of your home, why you left your 
dog and gun down at Mr. Pearson's? 
A. I wasn't going to drag that dog all the way around 
town. If I could find somebody to take me, I was going to get 
the gun and dog, and, if I couldn't, I was going to catch the 
train. 
Q. You werP. on your way to Mr. Gill's, which is some four 
or five hundred yards, to try to get a ride home, and still you 
left your dog and gun· at Mr. Pearson's Y 
A. Yes, sir, he said he would take care of them. 
Q. How long, in your opinion, was it after you left Mr. 
Pearson's before this autmnobile struck you? 
A. I know from 'vhat Carter Gill says in about what time 
it was; he said the boy had not gotten back from supper, and 
it would be either 7 or 7:30. , 
Q. Just what somebody else said is the only thing you 
can fix it by? 
A. Yes, sir. 
Q. When you went to Mr. Gill's did you carry 
page 66 ~ that 'vhiskey with you there Y 
A. Yes, sir. 
Q. Did you drink any there? 
A. I would not say positively whether I did, or did not. 
Q. Do you recollect whether or not you threw the bottle in 
the yard at Mr. Gill's place? 
A. Do what? 
Q. Did you throw the whiskey bottle in Mr. Gill's yard and 
service station? I 
A. I don't remember. I had about half bottle when. I 'vent 
back to thP. road. 
Q. About half a pint? 
A. Yes, sir. 
Q. I ask you if J\{r. Ben Matthews didn't undertake to get 
you to go to his. home and g·o to bed before yon left the serv-
ice sta-tion? · 
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I· .A. I don't remember. He might have asked me to spend 
the night. I didn't mark it down. 
Q. When you woke up at 1Yir. Gill's service station after 
taking a nap by the stove, you immediately got up and walked 
out, or did you stay there? , 
A. I got up and left. 
Q. You stated Mr. Carter Gill walked out in the front? 
A. Yes, sir, out in the yard. 
page 67 } Q. ··You are sure of that Y 
A. Yes, sir. 
Q. Then, when you walked down the road, how far is it 
from Mr. Gill's ser~ce station, which you left, to the point 
where this automobile struck you Y 
A. From Mr. Gill's to this pointY 
Q. Yes. 
A. I would say about three or four and maybe six hun-
dred yards. ·I haven't stepped it and I haven't viewed it to 
see. 
Q. You have not viewed it to see? 
A. No, sir. 
Q. The road is straight all the way up there Y 
A. Yes, sir. 
Q. I understood you to tell the jury on your direct ex-
amination that it was a misty night, and you didn't consider 
it raining, or had not rained;, is that right Y 
A. It was more of a mist instead of a fog. 
Q. It was a rough night, you say? · 
A. In other words, I could see the car from down where 
I was hit. I could sP.e it ,as it came around. I was walking, 
and I could see it all the way after it turned around that little 
curvP. in the road. 
Q. You tell the jury it was a misty night? 
A. I wouldn't have minded laying out all night. 
Q. Will you pleas(l explain to the jury why you 
page 68 } tell them that the shoulders were muddy and you 
couldn't get off? 
A. If it had been raining all day I could have gotten off the 
concrete. 
Q. You could have gotten off? 
A. Yes. 
Q. You saw the car coming? 
A. Yes, sir. 
Q. And the headlight was shining in your face! 
A. Not until it g·ot up close to me. 
Q. Were you aware of the fact that cars were going in the 
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direction that you were-that is going north on Highway 
No. 1,-meeting this car that hit you 1 
A. No, sir. 
Q. Did any cars go north Y 
A. Yes, sir. 
Q. At about that time~ 
A. I don't remember that. I noticed several cars pass 
lower down. 
Q. Several cars in a line~ 
A. No. 
The Court : Several cars lower down. 
By Mr. Hodges: 
Q. How far from the accident Y . 
A. I would not say I hatl gotten more than one-fourth the 
way and maybe half the way. I think there were 
page 69 ~ at least two or three cars passed. 
Q. And they were going n01;th ~ 
A. Going porth. 
Q. And this car you were meeting was coming south 1 
A. Yes, sir. 
Q. You. say the headlights were bright and good f 
A. Yes, sir. I could see the road in front of the car when 
he ·made the curve. 
Q. At that time I understood you to say you were walking 
out on the concrete? 
A. They had tar on it. I 'vas walking on 'vhat they call 
the hard surface. 
Q. How far were you on it Y 
A. I was right at the edge. I walked it all the way. When 
I left Cartf~r Gill's I come out into the road, and when I got 
up the road I got on the edge and was walking right on the 
edge .. . r • 
Q. Was this car that was coming towards you;yorr say 
you pulled your hat brin1 down? ' 
A. If you will give me my hat, I will show you. It is sit-
ting over there with my coat. Bring the coat, tot). (The 
coat and hat are handed to the witness.) Just like this is 
the car, I was standing like this with my head about~Iike that 
(illustrating) to Ireep the glare of the light from my eyes. 
Q. You were facing the car with the brin1 of your 
page 70 ~ hat pulled down- ', 
A. No; I was watching tl1e car, too. 
Q. You indicated that you walked along the. road .'vith the 
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· hat pulled down over your eyes to keep the glare of the head-
lights out of your eyes; is that correct? 
A. Yes, sir. 
Q. Ho'v far 'vas that automobile away from you when you 
pulled the brim down over your head to keep them from shin-
ing in your eyes Y ~ 
A. About as far as from here to the door. 
Q. How far would that be in steps Y 
A. Ten or not over fifteen. 
Q. Then you did not look up at the car from the time you 
pulled the brim-
A. I didn't take my eyes off it. 
Q. Will you please explain how you were watching the 
car at the same time and at the same time had the brim pulled· 
down? 
A. I didn't pull the brim down over my eyes, but to pro-
tect them from the light. 
Q. Was the car at that time running on the hard surfacH 
portion of the road? 
A. Yes, sir. 
Q. Were there other cars passing and on your right side 
going· north at the time you pulled the brim down? 
A. No, sir, not that I know of. 
Q. Would you say that there were not 1 
pag·e 71 ~ A. No, sir, I would not. 
Q. You don't know? 
A. No. sir, I don't know. I didn't see them. 
Q. And you told thP. jury on your direct examination that 
you did not realize where the car was bP.cause you had the 
briin pullP.d down until just as it struck? 
A. No, I didn't say I didn't rP.alize where it was. I watched 
it all the way. 
Q. You saw it all the way down the road Y 
A. Yes, sir. 
Q. You saw it in the road? 
A. Yes, sir. 
Q. Will you please tell the jury why you didn't step off the 
hard surface to save yourself¥ 
A.· BecausP. I thought the car was clear of me good, and 
that is why I didn't step off. 
Q. You saw where it was? 
A. I saw it just before it got to me. 
Q. And you took a chance of this car coming right at you, 
and you stood tberP. and let it hit you 1 · 
A. I did not. 
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Q. You didn't move after you saw it bearing down on you Y 
A. I didn't have time. I stopped and I didn't more than 
stop before thP. car got me off the ground. 
page 72 ~ Q. Couldn't you see the car 100 or 150 yards 
coming down the road 7 · 
A. I could have seen it 400 yards. I saw it coming down 
and crossed over. 
Q. What do yo11 mean-over from the edge of the road 
and towards the center 7 
A. Yes, sir. 
Q. You just explained to the jury that cars were going 
north just before you got to the point of accident 7 
A. I say between there and Carter Gill's two or three cars 
passed me. I didn't count the cars. 
· Q. Did they pass Mr. J onP.s, who was coming south Y 
A. What? 
Q. Those cars that passed you before the accident' 
A. I guess they met lVIr. Jones. I don't remember noticing 
the cars when they passed Mr. Jones. Probably they passed 
~fr. Jones before I saw him. I was not watching the cars but 
was wat~hinp,· Mr. Jones. · · 
Q. Could you see the outline of the cars Y 
A.. Yes, sir. · 
Q. But it was a misty, foggy night? 
A. It was misty. It was four hundred yards up there, and 
I could see the cars making- the curve. 
Q. And you could have seen it all the way down to the 
point it hit you, if you were looking? 
page 73 ~ A. I was looking. 
Q. You were not looking when you had your hat 
pulled down T 
A. Yes, I was. 
Q.' I want to know how you were looking? You had your 
hat pulled down? 
A. Yes, sir, to keep the automobile light from my eyes. 
Q. The automobile light was in front of the carY 
A. Yes, sir. 
Q. Ho'v could you watch when you had the hat pulled down 
to keep the lig-ht out of your eyes Y · 
A. I could see all right. 
Q. Through the hat brim f 
A. No, sir. 
Bv the Court: 
~ Q. Under the hat brim? 
I I 
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.A. Yes, sir~ under it. 
By Mr. Hodges: · 
87 
Q. You deny you were walking in the highway four or :five 
feet out in the center of the highway 7 
A. Yes, .sir. 
Q. You were walking on the edg·e j 
A. Yes, sir. 
page 74} By the Court~ 
. Q. You were walking. on the hard surface, on . 
the edgeJ I understand? 
A. Yes, sir. 
By Mr. Hodges: 
Q. Why didn't you step off on the shoulder, which was 
covered with gravel six feet at that time? -
A. I didn't know that it "ras covered with gravel at that 
point. 
By the Courb 
Q. Why didn't you, is the point' 
A. I told you I thought I was as clear of that car as any .. 
Qne. 
By Mr. Hodges: 
Q. Was thP. car on tbe hard surface at the time it hit you? 
A. It was obliged to be on the hard surface. 
Q. The whole car was on the hard surface! 
A. I don't ·say about the whole car. The car hit me on the 
right-hand fender. I don't know where it came after it hit 
me. 
Q. Do you recall Mr. Jones suddenly jerking his car to the 
left just before it hit you f . 
A. No, sir. 
Q. Did it do that? · 
page 75} A. No, sir. It looked to me like the fender was· 
cutting, it was cut to the right. 
Q. ·You deny you were drinking· in the service station of 
Bud Mitchell and under the influence of whi~key? 
A. What? 
Q. You deny you were under the influence of whiskey and 
intoxicated in the Bud Mitchell service station f 
A. Yes, sir. · 
Q. How about in Mr. Pearson's service station? 
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A. No, I was not. 
Q. How about Mr. Gill's service station 7 
.A. I was right high in there. 
Q. That was just before you \VP.nt up the road f 
.A. Yes, sir. 
Q. You went immediately from lVIr. Gill's to where you 
were struck t 
.A. Yes, sir. 
Q. Was it a rather hard night to seef 
A. I think you could see pretty good, misty like it was. 
Q .. Wasn't it raining a little1 
A. As I say, I don't think I would have gotten wet. I 
didn't get wet. and I was out in it. 
Q. ThP. service station of Bud Mitchell has a frontage there 
of seventy feet, I would judge; about where along- that front-
age werP. you when you were struck Y 
page 76 ~ A. I don't know where I was. I kno'v where they 
say I landed and where they picked me upt I 
know I was along close to that road camp. I never thought 
about the place. 
Q. Doesn't that P.ntrance have gravel and crushed stone 1 
A. No, sir. 
Q. You don't think so f 
A. No, sir. 
Q. But it is a service station entrance right along where 
you were walking at the time yon were struck? 
A. There is a service station entrance where they picked 
me up. They picked me up at the left-hand wheel, so to speak,. 
I would say eig·ht feet from the road. 
Q. How far was the car down the road when you pulled 
the brim of your hat down 1 
A. The car was not very far. 
Q. About how many yards would yon sayf 
A. When I pulled my hat down to keep the car from show-
ing in my eyes-you are talking about the speed of itY 
Q. Yes. 
A. I 'vonld say the car was some ten or fifteen steps. 
Q. Did yon draw your hat down to shade your eyes clean 
until the car struck you f 
A. Yes, sir. 
Q. Clean until the car struck you? 
A. Yes, siree. 
page 77 ~ Q. Can you say whether thP. car altAred its 
course just about the time it struck you t 
A. The car, it looked like, swerved into me. In other words, 
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H come under that hat just like that (illustrating by snapping 
:fingers), but I would not swear that he did. · 
Q. But even up to that point you had the brim of your hat 
pulled down-
A. I could see it. 
Q. You had the light of the car shut out of your eye by 
the brim of your hat 7 
A. Yes, sir. 
Q. Amd it was about ten steps in front of you when you 
did that? · 
A. It might have been more. I can't say the exact distance 
that car was. 
Q. I notice you told the jury you were rendered unconscious 
wl1en you went into the service station of Gill, but you remem-· 
ber very definitely about telling Carter Gill not to cut your 
damn ne'v boots? 
A. I re1nember my brother. 
Q. And you WP.rP. unconscious when your fa1nily physician 
examined you¥ 
A. Who? 
Q. Dr. Bracey 7 
.A. He is no family physician of mine. 
page 78 ~ Q. I thought he was the Gordon family phy-
sician? 
A. No. 
Q. Yon don't remember him at all 1 
A. No, sir, I don't remP.mber him. I knew that tl1ere was a 
doctor in there, but I don't remember him. 
Q. You knew that there 'vas a doctor in there, but you 
didn't know who it was? 
A., No, sir. 
Q. How do you account for that~ 
A. I remember them saying· something about a doctor, but 
I don't ren1P.mber Dr. Bracey. The :first and the only time 
I saw Dr. BracP.y that night to know who I was looking at 
was when he gave the hypodermic on the way to Richmond. 
Q. ~Ir. Gordon, you stated that Mr. Gill said something 
to you about not going down the highway, and you told him 
you were perfectly all right and you could make it all right i 
A. He .didn't tell me not to go. 
Q. What did he say? 
A. He told me 'vhen I started out from there, he asked 
me if I was all right, and he said that he was going· uptown, 
or that he would go with me uptown, and tl1at the boy was 
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coming in at 7 or 7 :30, but he had not gotten there. That is 
thP. 1~eason I say about what time it happened. 
Q. Well, I understood you to say you told him you were 
all right! 
page 79 ~ A. I 'vas perfectly all right. · 
Q. Do 'you. remember seeing Bernard Smithson? 
A. Unless he was that other officer. There. were two of-
ficP.rs there. I know Dick Bagley. 
Q. And there was one other officer in there at the time. 
You say the only cursing yon did was you said you didn't 
want them to cut your damn boots off? 
A. I don't remember how much cursing I did. 
Q. You don't remember; you were unconscious? 
A. Yes, sir. I told you what I knew about it. 
Q. Do you remember the point that you were picked up 
beside thP. road Y 
A. Where·' 
Q. The night you were struck Y 
A. I remember the point that they say I was picked up. 
Q. Do you remember, yourself, when you were pieked up Y 
A. I told you I don't remember nothing about that. I don't 
remember hitting the ground. 
Q. ~can you tell the jury whether Mr. Jones stopped imme-
diately the car hit you, or do you know~ 
A. Do what? 
By the Court: 
Q. Do you know whether the car stopped the 
pa5e 80 ~ minute it hit you, or not Y 
A. No, sir, I don't know whether it stopped im-
mediately, or what they done. The last thing I rememb'er is 
when he hit me, and then the next thing I remember is what 
J told you in the service station. 
The Court : Are there any other questions Y 
~Ir. Hodg·es: That is all. 
RE-DIRECT EXAMINATION. 
By Mr. Turnbull: 
· Q. Mr. Gordon, I failed to ask you about how fast the car 
was going, driven by Mr. Jones? 
.A. I would say say 40 or 50 miles an hour. I could not 
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swear to that. He was not very long coming around that 
curve. 
Q. You say 40 to 50 mil As an hour Y 
A. Yes, sir. 
By the Court: 
Q. That is an estimate, of course? 
A. Yes, sir. 
By Mr. Turnbull: 
Q. Did you have any shells in that coat? 
A. Yes, sir. · 
Q. Were they affected by the accident? 
A. It cut a good many of them in two. Here is the coat. 
The children destroyed a lot. of the shells. I don't 
page 81 ~ know how many were cut up. They gave them to 
the negroes. 
By the Court: .Show it to the jury. 
A.- ('Vitness does so.) Here are three of the shells cut. 
That shell 'vas in the back pocket, and these other two you can 
see, and the rest they gave to the colored folks to let them 
shoot thAm. Gentlemen, if you don't think that is a tough 
coat, try it. 
By Mr. Turnbull: 
Q. Have you any of the shells that were cut upf 
A. No, sir. 
Q. One thing you said in reply to Mr. Hodges question-· 
he asked you if you were not pretty high; you said at one 
point you were pretty high at one place; I did not catch what 
place that 'vas f 
A. At Carter Gill's. 
Q. Was tl1at after you waked up? · 
A. No, sir; before. I was carrying on a lot of mess. 
Q. You regarded yourself as pretty high when you went 
into CartAr Gill's? 
A. Yes, sir, when I first got there. 
Q. And you tell the jury you were all right when you left t 
A. Yes, sir, I was all right. 
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page 82 ~ RE-CROSS .EXAMIJN.ATION. 
By Mr. Hodges : 
Q. Mr. Gordon, isn't it a fact that irmuediately before this 
car struck you, if yon had stepped one step or two at the 
most, that yon would have been out of the path of the auto-
mobile? 
.A. Gotten off the road 1 
Q. Yes . 
.A. I guess so. 
Q. Isn't it a fact that one step over to the shoulder of that 
road would have saved all this trouble 1 
.A. I don't know whether one step would have cleared it, 
or not. 
·Q. Would two steps have cleared it~ 
.A. Yes, sir . 
.At 1 :00 o'clock the Court recessed until 2 :00 o'clock. 
page 83 ~ AFTERNOON SESSION. 
Boydton, Virginia, November 16, 1937. 
Met at the expiration of the recess, with the same parties 
present as heretofore noted. 
CHAL~iERS !L GORDON, JR., 
the plaintiff, recalled for further re-cross examination: 
By Mr. Hodges: 
Q. Mr. Gordon, according to your testimony, yon had, 
shortly before the accident, left the service station of Mr. 
Gill, going east towards South Hill, when yon met the car 
that struck you; were you 'valking· on the hard surface road 
from Mr. Gill's up to where the car struck you, or were yon 
on the shoulder? 
.A. I was on the hard surface. 
Q. All the way? 
.A. Yes, sir. 
Q. I believe yon told the jury that the entire cnr that ~Ir. 
Jones was operating was located on the hard surface at the 
time you were struck f . 
.A. No, sir, I didn't say that. 
Q. I understood yon to say that? 
A. I say it hit me on the hard surface, but whether all the 
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wheels were on the hard surface, I couldn't say. 
page 84 ~ It was the right-hand fender. 
Mr. Turnbull: I call Mr. Jones as an adverse witness. 
J. V. JONES, 
one of the defendants, being duly sworn, as an adverse wit-
ness, testified as follows : 
Examined by Mr. Turnbull: 
Q. 1\!fr. Jones, you are one of the defendants in this caseY 
A. Yes, sir . 
. Q. You operated the car at. the time for the South Hill 
Motor Company~ 
A. Yes, sir. 
Q. You were the gentleman who ran into Mr. Gordon and 
caused his injuries Y 
A. Yes, sir. 
Q. Was there any mark on your car indicating the point 
of contact? 
A. Yes, sir; one of the headlig·hts was bent a little. 
Q. Which one 1 , 
A. The right. It was turned to the right, I think. 
Q. Was there anything· else about the car to indicate the 
collision f 
page 85 ~ A. No, sir, I don't think there was. 
(No cross examination.) 
HUN·TER S. REESE, 
a witness on behalf of the plaintiff, being duly sworn, testi-
fied as follows : 
Examined by :1\tfr. Turnbull: 
Q. Mr. Reese, where do you live? 
A. I live down on Route 58, where you turn off to go to 
Baskerville. 
Q. What is your occupation! 
A. I run a grocery store. 
Q. Have you been down to the scene of this accident that 
occurred to ~fr. Gordon and made any measurements? 
ll. Yes, sir. · 
Q. What point did you use as a starting place in making 
the measurements? 
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A. We left a man standing down there where the wreck 
was supposed to have occurred. 
Q. Where was it? 
A. Right near the colored filling station. We went 300 
yards. 
Q. Did you go up the road yourself from that pointY 
A. Yes, sir. 
Q. Did you leave ·a man down there at the fill-
page 86 ~ ing station 1 
A. Yes, sir. 
Q. When you g-ot that 300 steps, could you look back and 
see a man standing in the road? 
A. You could see from the shoe tops down. 
Q. Do you mean from the shoe tops up or down 7 
A. Up, of course. 
Q. Did you .let that man change his position? 
A. We did not until we had walked fifty yards down the 
road, and we made it 250 that he was away from us. 
Q. Did you observe him from that point? 
A. Yes, sir. 
Q. How much could you see of him at 250 yards away? 
A. You could see hin1 pretty clear. 
Q. Did you stand there and have him go down the road 
further? 
A. Yes, sir. 
Q. When I say "down the road", I mean west. 
A. Coming towards us. 
Q. How far down did you get' 
A. 250 yards. 
Q. And you saw him 250 yards from the service station 7 
A. Yes, sir, fron1 where ·we walked. 
Q. How n1uch of him could you see? 
A. As much as the average man. 
page 87 ~ Q. I mean, could you see as much as his feet at 
that distance Y 
A. Yes, sir, you could see.him as well as you could see any-
one. 
Q. Is that road straight from the filling station north to 
the point of the curve? 
A. I don't know whether you would consider it straight 
with a tapeline or chain, but it was straight for a man to 
see with his eye. 
Q. And that curve was how far from that filling station? 
A. We were 300 yards from the filling station when we went 
up further, just this side of 1\fr. Alberts. 
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Q. Is that near the curve Y · 
A. Yes, sir, it is hard to find a certain point on the road 
where it is a slow curve. 
Q. You were about 300 yards away? 
A. About as near the starting point as you could find. 
Q. That was in the daytime? · 
A. Yes, .sir. 
CROSS EXA~1INATIOIN. 
By Mr. Hodges: 
Q. You have not been there at night to make observation, 
have you? 
pag·e 88 ~ A. ·No, sir. 
Q. Do you mean you could see straight down 
the road or crossways? · 
A. I was looking at the man. 
Q. Doesn't your view go crossways Y 
A. If you look crossways it does. 
Q. The curve co1nes around until you get by the camp 
at the filling station? 
A. The road curves gradually. 
Q. Coming around 'vith an automobile in the nighttime, 
the lights of the car would be cast up the right side of the 
road next to the highway can1p until you get on the straight-
away, wouldn't_ they? 
A. Any curve would have that tendency. 
RE-DIRECT EXA:hiiNATION. 
By Mr. Turnbull: 
· Q. You have an automobile Y 
A. Yes, sir.· · 
Q. You drive that curve? 
A. Yes, sir, right often. 
Q. How far do you think the light would show straight 
ahead? 
Mr. Hodges: I object. He said he didn't try it 
page 89} at night. 
~1:r .. Turnbull: We want to show how far he was 
away. 
'The Court: Ask if he has driven it at night. 
96 Supreme Court of Appeals of Virginia 
H'ltnter 8. Reese. 
By Mr. Turnbull: 
Q. How far would you say that road is perfectly straight 
from the point where Bud Mitchell's filling station is directly 
north? -
A. We stood this gentleman that we left standing there, 
we left him standing on the edge of the road, and when we 
went 300 yards "re could see him. If we had looked across 
the field we would not have seen him. 
Q. When you went 300 yards up the road, where were you 
standing in the road? Let that paper be the road; where were 
you standing in the road when you could see hiln 300 yards? 
Were you standing in the center of the road o.r on the north 
sideY 
A. We 'vere not standing in the center. You can't stand 
in the center because they will knock you off. 
Q. On which side were you standing? 
A. We had the man standing· on the right-hand side if com-
ing from South Hill. 
Q. You had him standing on the north side coming from 
the filling station ? 
A. That is the south side of the filling station. These 
buildings are built on the south side of the road,-I mean 
that they are built this way, and the sun faces the 
page 90 ~ station. 
Q. Wl1en you come to Boydton the buildings 
are on· the right side? 
A. Yes, sir. 
Q. You had the man standing on that side 1 
A. Yes, sir. 
Q. And you were standing on that side? 
A. Yes, sir. 
Q. At 300 yards away could you look straight down the 
road and see him? 
A. Yes, sir. 
Q. You did not have to look across the field to see him? 
A. I don't think so. You can go there and see now. 
I 
RE~CROSS EXA}.I!INATION. 
By Mr. Hodges: 
Q. What I am getting at in asking that question is, there 
is a curve all the way around from ~ir. Willis' service station 
until you get to the highway camp 1 
A. Yes, sir. · 
Q. At nighttime, on a dark, rainy n~ght, with the lights 
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of the car lit, they would not show the same curve that you 
looked to see that n1an' 
A. I don't know how far it would show in the night, but, 
if I was driving at night and couldn't see, I would 
page 91 ~ slow down until I could see. 
Q. You did not answer rny question. The light 
'vould not shine straig·ht down the road around that curve, 
would itf 
A. If the light didn't shine, a man's eye wouldn't look 
for it that way. 
Q. Where you were standing·, when the car is pointed down 
the road, if it was straight in the road, the lights would not 
show down where this man was standing? 
A. I have not tested it, and I would have to do it to know. 
A. D. HART, 
a witness on behalf of the plaintiff, being duly sworn, testified 
as follows: 
Examined by ~Ir. Turnbull: 
Q. 1\!Ir. Hart, where do you live 1 
A. ·Union Level. 
Q. What is your occupation 1 
A. F,armer. 
Q. You are Dr. Hart's son 1 
A. Yes, sir. 
Q. Did you go down to Bud ~Htehell's filling station, near 
South Hill, at the request of ~fr. Gordorr, to make an observa-
tion as to how far you could see on that road in the day-
time? 
A. Yes, sir. 
page 92 ~ Q. You were with 1\fr. liunter Reese? 
A. Yes. 
Q. About how far can you see, when standing in front of 
Bud Mitchell's filling station, east to,vards South ~ill-how 
many yards! 
A. Approximately 300 yards or 400 yards, I reckon. 
Q. Approximately three or four hundred yards T 
A. Yes, sir. '" 
Q. Did you all leave a man at that station and walk up 
· the road towards South Hill? 
A. Yes, sir. 
Q. Did you step the distance that you walked to up there f 
A. We stepped 300 steps. 
Q. 300 steps? 
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A. Yes, sir. 
Q. What could you see then? 
A. We could see the filling station and the road and the 
man that 've left there to stand on the side of the road. 
Q. Was the road, from the point at which you were stand-
ing down to the filling station, practically straight? 
A. Yes, sir. 
By the Court : 
Q. Could you see all of the man from the feet to the top 
of his head? 
pag·e 93 ~ A. From three inches of the ground. 
Q. To the top of his head? 
A. Yes, sir. 
By Mr. Turnbull: 
Q. Then did you have him go down the road? 
A. He went down the road say 50 and we came down 50!' 
Q. Leaving still 300 yards apart? 
A. Yes, sir. 
Q. What could you see there? 
A. It made it just about the same thing. We could see 
all but his feet. · 
CROSS EXAMINATION. 
By ~fr. Hodges: 
Q. You were there. in the daytime-? 
A. Yes, sir. 
Q. It is a fact that the road coming out of .South Hill gradu-
ally curves around until it gets to the highway camp? 
A. Yes, si;L-. 
Q. And then it straightens up and drops? 
A. Yes; sir. 
Q. In the nighttime, if a car was coming there, you do not 
mean to say or have the jury believe that the light of a car 
could possibly show a man from Mitchell's service 
page 94 ~ station 300 yards to where you all stepped? 
A. It depends on what kind of lights he has on 
the car. If straight, the light would shine at that distance. 
Q. If straight? 
A. Yes, sir. 
Q. But it is not straight. · 
A. It is straight 300 yards. 
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Q. Do I understand you to say that ·the road from Bud 
, J\fitchell's station back 300 yards is straight1 
.A. Yes, sir. 
Q. Perfectly straight? 
A. It might be up and down, but it is not curved this way. 
Q. Can you see along the edge of the road 300 yards Y 
.A. 300 steps. We didn't use a rule. 
BUD ~IITCHELL (Colored), 
a witness on behalf of the plaintiff, being duly sworn, testified 
as follows: 
Examined by ],tir. Turnbull: 
Q. Bud, where do you tive? 
· A. I live there in South Hill. 
Q. You operate a filling station this side of the townY 
.A. Just a: little bit. In other words, in the town close to 
the town limits. 
page 95 ~ Q. Your place is within the corporate limits Y 
A. Yes, sir. 
Q. Is Mr. Gill's place, Mr. Carter Gill's place, in the cor-
porate limits~ 
.A. No, sir. 
Q. The line is between your place and his Y 
.A. Yes, sir. 
By the Court: 
Q. How far from your place? 
.A. About 300 yards. 
Q. The line is about half way? 
A. No, sir. I guess the line is around 75-I couldn't tell 
you exactly, but around 100 feet. 
Q. On this side? 
A. On this side. 
By Mr. Turnbull: 
Q. There has been testinwny that this accident to J\.Ir. 
Gordon that we arP. investigating happened on the night of 
January 6th; what do you know about it? 
A. Well, I was sitting down at the table just starting to 
eat supper. I heard a noise like a car wreck, and I jumped 
up, and there were one or . two more fellows sitting there, 
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and goes out and it was awful dark. I looked up and down 
the road, and I didn't see anything. I sat down, 
page 96 ~ and then a fellow knocked on the windo'v and said 
"Come out and help a man", and I went out, and 
by the time I got there Mr. Gill drove up ·and he said ".Who 
is that?" and I said I didn't know. He had a hunting coat 
on, and it was thrown over his head. He was groaning· a lit-
tle bit. He said, "Let's see", and he said, "Chalmers". I 
didn't know who he was talking about, and we took him into 
the house, and when I got to the door I saw one of his legs 
was dangling- down, and lie had him by the head and I by 
the heels. I said ''The man's leg is all broke, and lay him 
down as quick as we can". That is all I know. 
Q. How much noise was this that you heard 1 
A. Well, I rP.ally couldn't tell you how much it was, but 
it was enough for me to hear it in the kitchen, and I thought 
it was an automobile wreck. 
Q. What? 
A. A car wreck. That is just what I thought. 
Q. How far is your place of business from the highway f 
A. Well, I guess around-'it is a twelve-foot driveway from 
the side, and I think 31 feet, and it is twelve and thirty-one,-
I would say 15 and 31, which makes it 46, and maybe 50 
feet. 
Q. From the highway 1 
A. Yes, sir. 
' Q. You were in your kitchen? 
page 97 ~ A. Yes, sir. 
Q. Is that in the front part of your house? 
A. The back part. 
Q. Was the door closed? 
A. The front door, but the door in the kitchen 'vas not 
closed. One man was sitting in the kitchen and one out 
there. 
Q. Was there any door that leads frmn the kitchen out into 
the street? 
A. Nothing but the front door. There is a side door and 
a front door, too. They come out of the front door. 
Q. The front door was closed? 
A. Yes, sir. 
Q. And the door between the front room and the kitchen 
was openY 
A. Yes, sir ; just one door between me and the outside was 
closed. 
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By the Court: . 
Q. You say you have a door which leads outdoors from the 
kitchen? 
A. Yes, sir. 
Q. Was that open or shut 7 
A. I don't know. I never noticed enough to notice that 
part of it. It was along in the winter sOinetirne, and I reckon 
that it was closed, but the middle door was not 
page 98 ~ closed because I was talking to another fellow sit-
ting in the front. 
By Mr. Turnbull: 
Q. Did you all go out' 
A. When I heard the collision we all jumped, and out we 
went, and even my wife went. 
Q. What did you see? 
A. I didn't see anything. 
Q. Did you hear anything? 
A. I couldn't hear anything. 
Q. Could you see any car stopped 7 
A.. I couldn't see anything, but I saw a car going· up the 
road-the rear end. 
Q. When you say "going- up the road", do you mean this 
way or towards South HillY 
A. Both ways. It looked like it was all gone. 
Q. The one you saw was going· towards South Hill? 
A. It looked to me like going both ways, and I said there 
'vasn't anything to do, and it must have sideswiped. 
Q. And you went back into the house f 
A. ·Yes, sir. · 
Q. How long had you been in there? 
A. I just could g·et in there and sat down to the table. 
Q. Who was the gentleman who caine there and told you? 
A. I don't know. He is in there now. I don't know his 
nan1e. You have got him, I think, but I don't know 
page 99 ~ his name. 
Q. How long· have you been living at that point? 
A. I guess I have been there two years. 
Q. Two years 1 
A. Something- like that. 
Q. What is the character of the road from your filling sta-
tion north? Is it straight or curved 1 
A. Right there where I live at is straight, just about. 
Q. Just about straight? 
A. But on up further next to South Hill, maybe 200 yards 
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I would say and maybe not that nrq.ch, there is a little curve 
in there and . South Hill leans to the right. 
Q. How far would you say it is from your filling station 
to the point where that curve begins? 
A. I ·would say it is around 150 or 200 yards. 
Q. It is in evidence there is some kind of ca1np house there. 
You know what that means, and I don't. What kind of camp 
house is the road camp? -
A. There is no road camp but a state camp. 
Q. Row far is that place from your place 7 
A. Well, it adjoins my land around 130 or 140 feet. 
Q. Is that highway house the distance between the point 
of this curve and your place Y Is it that far away from you Y 
A. vVhat do you mean' The Calnp is a whole 
page 100 ~ block, I would say, from one street-each end of 
the camp. 
Q. T~e camp house.? 
A. There are three or four houses up there. It covers a 
whole block. 
Q. You say the road is straight Y 
A. The curve is beyond the state can1p. 
Q. That is beyond any part of it? 
A. Yes, ·sir. 
Q. Whereabouts was Mr. Gordon lying when you got out 
to help pick him up? 
A. Out in my driveway. . 
Q. Is that the driveway which comes into your place from 
South Hill? 
A. Yes, sir. 
· Q. How far was he lying from where that driveway comes 
into your place? · 
A. He was lying in ·the drhreway. 
Q. How far was he, about, from the hard surface road 7 
A. In other words, you want to know how far he was from · 
the concrete? 
Q. Yes. 
A. I think his head was around six feet, and probably his 
feet three or four. lie was in a ball. ·He was not 
page 101 ~ stretched out full length. · 
Q. It has been stated that there was consider-
able traffic on the road; do many people walk along there? 
A. Right smart of them. 
Q. Day and night? . 
A. Right smart. More at night than in the· day-that is 
walking people. 
South Hill Motor Co . ., Inc., v. C. M. Gordon, Jr. 103 
lJ!lrs. D . ..tL Nickols. 
CROSS EXAMINATION. 
:By ~Ir. Hodges: · 
Q. You were eating supper, and what time was it Y 
A. ~Ir. Hodges, I don't know exactly what time it was. It 
was the early part of the night. 
Q. ·It was about your usual supper time Y 
A. Yes, sir; just about dusky dark. 
Q. Yon can stand aside for the time being. We have you 
summoned. 
RE-DIREOT EXA.~fiNATIO!N. 
By Mr. Turnbull: . 
Q. Was it nighttime or daytime¥ 
A. It was dark. 
:By Mr. Hodges: 
Q. What was the condition of the weather? Was it rain-
ing? 
A. I really don't remember, but it looks like to 
page 102 ~ me before they carried him away it· was raining. 
It 'vas plenty dark. 
Q. It was a misty, foggy night7 
.A. Y€s, sir. It was plenty dark. 
l\1RS. D. A. NICI{OLS, 
a witness on behalf of the plaintiff, being duly sworn, testified 
.as follows: 
E:xamined by l\{r. Turnbull: 
Q. Mrs. Nickols, where do you live f 
A. I live about five miles from South Hill on No. 1. 
Q. You are the wife of 1\{r. D. A. Nickols, are you not\· 
A. Yes, sir. 
Q. Were you with Mr. Nicl~ols on the night of January 
6th when you all stopped at a filling- station near South Hill 
to take up a man who had been hurt there in an automobile 
accident¥ 
A. Yes, sir. 
Q. Were you driving or was he driving! 
A. He was driving. 
Q. Were you all near the scene of this accident, Bud Mitch-
ell's filling station, when Mr. Gordon was struck by an auto-
mobile coming· from the east? · 
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A. I beg your pardon f . 
page 103 ~ Q. Were you all near there when :Nir. Gordon 
was struck by the carY 
.A. Yes, sir, very. near. 
Q. Did you happen to see Mr. Gordon before he was struckt 
A. No, sir. 
Q. · You did not see him f 
A. No, sir. 
Q. Did you hear the in1pactf 
A. I heard the impact. 
Q. Did you realize what it wasf 
A. No, sir. I thought it was cars hit. 
Q. Did you all go back to investigate f 
A. We didn't stop at the time. In fact, there were cars 
back of us at the time, and 've had to pull off so we could 
stop. 
Q. There was traffic on the road f 
A. Yes, sir. 
By the Court: 
Q. Were you going to South Hill f 
A. Yes, sir. 
By Mr. Turnbull: · 
Q. How far did you g·o up before yon turned around? 
A. We 'vent to Mr. Pearson's :filling station to 
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Q. That is not very far from the curve in the 
road, I suppose, or do you know where those filling stations 
are? 
A. Yes, sir, it was at the curve in the road. 
Q. What did you find when you got there 1· Did you get 
out? 
A. Yes, sir, but other cars had driven up when I got out. 
Q. Was there any other car there 1 You did not get out 
until other cars ~arne up? 
A. I think several other cars had come up when I got out. 
My husband had already gotten out. 
Q. vV ere you all the first ones to get there Y 
A. Yes, sir. 
Q. What did your husband do? 
A. He started to the man laying in the road, or in the drive-
way, and I told him I would not g·o but would call someone to 
help, and he called Bud Mitchell, and they· brought out a 
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lantern, and my husband had a flashlight. In the meantime 
other cars came up, and I got out and went there with him. 
By the Court: 
Q. You were out in the driveway when the man was moved Y 
A. Yes, sir. 
By Mr. Turnbull: 
Q. You said other cars-
page 105 } A. One other car. 
Q. Did you say other cars or a car was com-
ing behind you all 'vhen you heard this impact Y 
A. Yes, sir, and that is the reason we could not stop inl-
~ili~~ . . 
Q. Do you remen1ber whether there was a car in front of 
you? 
A. Yes, sir, I am sure there was one and possibly two. 
Q. Do you know how far the car ahead of you was in front 
of youY 
A.. Not so very far. 
Q. Well, how far was the car in the rear from you? 
A. I don't kno,v. That was not very far, either-ten or fif-
teen feet, I would say; not more than that, if that much. 
Q. Point out-I don't know whether you have .any idea of 
distance, or not,-can you point out a.ny place in this room 
ho·w far the car in front of you was Y How far did" it appear 
to be in front of you w.hen you all were traveling along? 
A. At least the length of this room-from here to. the 
door. 
Q. How far do yo~ think the car was behind you 7 
A. Possibly the same distance. 
Q. Was it dark, Mrs. Nickols' 
A. Yes, sir, dark and drizzling rain. 
page 106} CROSS EXAMINATION. 
By Mr. Hodges: 
Q. Wasn't it likewise fog·gy that night? 
A. Yes, sir, very foggy. 
Q. Were the lights on the car in which you were riding 
burningY 
A. Yes, sir. 
Q. Were the lights on the other cars in the line in which 
you 'vere likewise burning f 
A. Yes, sir. 
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Q. And the line of cars in which you were-as I under-
stand you, you were going towards South Hill 7 
A. Yes, sir. 
Q. Now, at the time you heard the impact, the other car 
was going so :nth, was it not Y 
A. Which car do you mean? 
Q. The one that struck 1\tir. Gordon. 
A. Yes, sir. 
Q. Where was that car in the highway with regard to your 
car at the time you heard the impact? Was it in the act of 
passing you Y 
A. Yes. sir. It had just about caught up. I would say 
the rear 'wheels were practically opposite our rear wheels. 
They were practically past. I imagine the rear wheels of that 
car were even with the rear wheels of our car. 
page 107 ~ Q. When you heard the lick? 
A. Yes, sir. 
Q. And those cars were· nearly opposite each other-one a 
little further north and the other a little further south Y 
A. Yes, sir. 
Q. The headlig·hts on the car that was coming down, were 
they burning,-that struck the man? 
A .. Yes, sir. 
Q. Did that car appear to be operating at a reasonable rate 
of speed~ , 
A. I should think so. I thought it was driving around 25 
or 30 miles au hour. Of course, I am not a good judge. 
Q. flow fast 'vere you all driving? 
A. About 25 or 30. 
Q. You all were driving about the same speed? 
A. Yes, sir. · 
Q. And everybody along there was driying about the same 
speed? 
~. Yes, sir. . 
Q. Did Mr. Nickols say to you, just as the headlights cleared 
this other car, "Look out, that man is going to get hit"Y 
A. I don't remCinber. 
page 108 ~ 1\tir. Turnbull: I do not think that is proper 
evidence, 'vhether he made the statement or not. 
The Court : I don't think she could testify to that. 
By Mr. I-Iodges: 
Q. Did you make that statement to your husband? 
A. I don't remember. 
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Mr. Turnbull: She is not involved in the accident. 
The Court: I doubt whether that is proper. 
By Mr. Hodges: 
Q. Did you see .Nir. Gordon in t.he road just as your car 
approached? 
A. No, sir. When I sa'v him~ he was lying in the driveway. 
By the Court: 
Q. You never did see him until he was hit Y 
.A. No, sir. We turned around. 
By Mr. Hodges: 
Q. This other car was in the act of clearing your car when 
you heard the impact? 
A. Yes, sir. 
Q. You say there was a car behind you f 
A. Yes, sir. -
Q. That had headlights burning like,vise? _ 
A. Yes, sir. 
Q. You say there were two behind youf 
page 109 ~ A. Possibly. 
Q. How many in front of you going the same 
'vay you were? 
A. I don't know, but certainly as much as one, and one 
behind us. 
Q. About what time was this? 
A. We were going to the show, so I imagine between 7 . 
. and 7:30. It could have been earlier. I don't know. 
Q. It could have been earlier! 
A. Yes, sir. 
Q. You did not go into Bud l\Htchell's house, did you'! 
A. No, sir. 
RE-DIRECT EX.A~1INATION. 
By l\1:r. Turnbull: I • 
Q. Do you kno'v whether ·this car that struck the man on 
the road stopped? 
A. I don't kno,v. 
RE-CROSS EXAMINATION. 
By Mr. Hodges: 
Q. Could you tell ,vhether or not the car that was going 
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south, that struck Mr. Gordon, was operated on the hard 
surface part .of the highway Y 
A. Yes, sir, it was on the hard surface. 
Q. Was it apparently coming down the road on 
page 110 ~ a straight course t 
· A. Yes, sir . 
• 
D. A. NICKOLS, 
a witness on. behalf of the plaintiff, being duly sworn, testi-
fied as follows : 
Examined by Mr. Turnbull: 
Q. Mr. Nickols, where do you live? 
A. Five miles this side of South Hill. 
Q. What is your occupation Y. 
A. Farming. 
Q. Were you on the road near South Hill on the night of 
January 6th when 1fr. Gordon, the plaintiff in this case, was 
injured? : 
A. Yes, sir. 
Q. Were you driving? 
A. Yes, sir. 
Q. What kind of car were you driving f 
A. '35 standard ·Chevrolet. 
Q. Were you driving yourself? 
A. Yes, sir. 
Q. Did you have anyone in the car with you f 
A. My wife. 
Q. She just testified f 
A. Yes, sir. 
Q. What kind of nig·ht was it? Was it clear, 
page 111 ~ or .misty, or raining, or what? 
A. J(ind of misting rain a little bit. 
By the Court: 
Q. Do you remember what day of the week it wasY 
A. It 'vas on Wednesday night. 
By Mr. Turnbull: 
Q. Where were you going Y 
A. To the show. 
Q. About what time of night was it 1 
A. I ·would sav around 7 o'clock. 
Q. Did you see this man on the road before the impact f 
A. Yes, sir. 
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Q. What part of the road was he on 1 
A. I would say he was about a foot and a half or two feet 
on the hard surface. 
Q. A foot and. a half or two feet on the hard surface 7 
A. Yes, sir. 
Q. He was walking along the north edge of the highway f 
A. Yes, sir. 
Q. Was he moving along rapidly or just walking along at 
a moderate gait? 
A. Just walking along. 
Q. How far were you away fron1 him when you saw himf 
A. I would say about 20 feet or more. By the 
page 112 ~ time my lights were flashed on him I saw the man 
walking. There 'vere four cars along there. 
Q. Of course, there is considerable traffic on that road 7 
A. Yes, sir. 
Q .. You say there were four cars along there~ 
A. Yes, sir, going towards South Hill. 
Q. How many cars did you see coming from South Hill? 
A. I think there were two. 
Q. You think there were two cars 1 
A. Yes, sir. 
Q. Did you see the impact, or hear the in1pact1 
A.· I heard it. 
Q. Had your car passed the car that struck Mr. Gordon 
at the time of the impact 1 
A. I think his car was just even with him-his front wheels 
were out at n1y back when be hit. 
Q. You think his front wheels were at your bacld 
A. Yes, sir. 
Q. ~Irs. Nickols said that she thought the back wheels 
were together. You think it was right at your car¥ 
A. Yes, sir. It was pretty close to my car when it hit, 
because I heard the lick pretty plain, and I knew what had 
happened, arid I went to the filling station and come back. 
Q. This car that struck this man, did it stop f · 
A. No, sir. 
page 113 ~ Q. It did not stop? 
A. No. 
Q. You thought it was curious 1 
A. Yes, sir. 
Q. What did you find when you went up 1 
A. I found him bal1ed up, and I thought he was dead, and 
I got Bud ]vfitchell to come out, and by that time Mr. Jones 
had come. 
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Q. How far was he lying from the hard surface road Y 
A. About six or seven feet. 
Q. Crumpled up? 
A. Yes, sir. 
Q. You thought that man 'vas dead¥ 
A. Yes, sir. 
By the Court : 
Q. You stated there were two. cars coming from South 
Hill; which car hit 1\Ir. Gordon-the one in front or the one 
behind¥ · 
A. In front. 
CROSS EXAl\fiNATIQN. 
By :h{r. Hodges: 
Q. Mr. 1Nickols, those cars that 'vere going north, were 
they trailin~· each other at a pretty close distance Y 
A. Yes, s1r, about fifteen feet, I imagine. 
Q. At the time or just before this car that hit 
page 114 ~ l\{r. Gordon approached you, did it have its head-
lights burningf 
A. Yes, sir. 
Q. Were they burningY 
A. Yes, sir. 
Q. As a n1atter of fact, that was a raining, misty, foggy 
night, wasn't it? · 
A. Yes, sir. · 
Q. And you saw 1\Ir. Gordon just as your lights cleared 
~Ir. Jones, as he started by him-after he got within the vision 
of his lights 1 -
· A. My lights flashed on Gordon before I passed him. I 
could see him. I could see him twenty feet or more. 
Q. You were going up an incline? 
A. Yes, sir. 
Q. That is up a slight grade thereY 
A. Yes, sir. 
Q. And Mr. "Tones was coming over the knoll and just 
starting down the incline Y 
A. Yes, sir. 
Q. At the time Mr. ,Jones passed your headlights and be-
fore the front of his car got further than the rear of your 
car, or very little if any further, he hit Mr. Gordon? · 
A. Yes, sir. 
Q. Did that car appear to be operating at reasonable speed 1 
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A. It was not going very fast. I would say 25 
page 115 } or 30 or 35 miles an hour, or somewhere along 
there. 
Q. Mr. Nickols, you did not stop at the time of the impact, 
but continued up the road some considerable distance to 
Mr. Pearson's, where you could turn around Y 
A. Yes, sir. · · · 
Q. Could you be positive about. the car that struck Mr. 
Gordon not stopping~ 
.A. I heard the lick, and the car kept moving. 
Q. Kept moving on-~ 
.A. Yes, sir. 
Q. Vision was rather bad that night, was it not? 
A. What do you mean? 
Q. I mean seeing the road was right bad 1 
.A. Yes, sir; it was foggy and drizzling rain. 
Q. J\!Ir. Nickols, yon are pretty sure, you told the .jury, 
1\llr; Gordon was walking from one and a half to two feet from 
the edge· of the road at the time he was struck' 
A. Yes, sir. 
RE-DIRECT EXA~IINATION. 
By 1\Ir. Turnbull: . 
Q. You said that the front of your car was about fifteen feet 
from him when vou saw him? 
A. Yes, sir. w 
Q. How far was the car in front of you from you Y 
A . .Somewhere about from here to that stove. 
page 116 } Q. You mean that stove over there? 
A. Yes, sir, somewhere in that distance. 
Q. And how far was the car behind you Y 
"A. About the san1e distance. I looked up in the mirror 
and I saw the light. 
Q. You say you saw, as I understood you, Mr. Gordon, the 
n1an that was struck, in the light of your headlight! 
A. Yes, sir. 
Q. And I think you said he was about twenty feet in front 
of you; is that right Y · 
A. Yes, sir. By the time my lights flashed on him I saw 
him, and I would say about twenty feet, or somewhere along 
there. 
Q. Did you have your headlights adjusted in complian~e 
with the law? 
A. Yes, sir. 
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Q. You said just now about fifteen-you say the car fol-
lowing you was fifteen feet; can you say how far away he 
was 'vhen you saw hhn in the light Y 
A. No, sir. 
Q. Can you guess, as best you can, about that 1 
A. I don't know. I have no idea. 
Q. When you saw him in the road by your lig·ht, had the 
,Jones car come into view at that time¥ 
A. No, sir, I didn't see it. I didn't see it untjl 
page 117 ~ he got in about fifteen feet-about the time he 
passed the car in front of me, I saw his light, and 
I said to 1nyself that that man will get hit, and by the time 
the Jones car got opposite tnine (I don't. know exactly) I 
heard the lick. 
Q. How far did you say the Jones car was from you when 
you first noticed it coming down the street~ 
A . .I would say about fifteen feet, or something like that. 
By the time it passed the car in front of me, I would say 
about fifteen, and my lights and his met. · · 
Q. You said just now the car in front of you was about as 
far as from you to the stove? 
A. Yes,· sir. 
Q. So he passed that car at that distance from you, did he 
not! 
A. Yes, sir. 
Q. Mr. Jones did Y 
A. Yes, sir. 
Q. And that is the first time yon sa,,~ his car f 
A. Yes, sir. 
Q. Now, looking again at the distance between you and that 
stove, how far do you suppoge that is~ 
A. I have no idea. 
The Court: What do vou think it is? 
Mr. Turnbull: About forty feet. 
The Court: Say approximately forty feet. 
page 118 ~ J\IIr. Hodges: We object to that. The witness 
has said fifteen feet. 
The Court: I say from the witness to the stove is approxi-
mately 45 feet, or 40 feet. Go ahead. 
By 1\'[r. Turnbull : 
Q. Mr. Nickols, you were not paying any particular at-
tention to the car driven by ~{r. Jones, were you f 
A. No. 
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Q. How fast were you driving! 
A. About 30 or 35 miles an hour. 
Q. You were driving about 30 or 35 miles an hourf 
.A. Y ~s, sir. 
Q. And all you saw of his car was it flashed into view, and 
then it was you realized that this man was going -to be 
struck! 
A. Yes, sir. 
Q. And what do ·you think the time was in seconds from 
the time his car flashed into your view until it hit Mr. Gor-
don? · · 
A. I don't kno,v. I don't know what time it was. It ·was 
done so quick, and a car rup.11ing thirty miles an hour in :fif-
teen feet it doesn't take two seconds to meet. 
·~ In other words, it was just a matter of seconds from 
the time you saw him until you heard the impact? 
A. Yes, sir. 
page 11~ ~ RE-CROSS EXAMINATl!ON. 
By Mr. Hodges: 
Q. You stated you first noticed Mr. Jones car coming down 
about fifteen feet from you.. He had just cleared the head-
lights .of .anpther car in front of you f 
A. Yes, s1r. 
Q. Then your headlights were on him fro.m that tin1e until 
he cleared yours, 'Were they not 7 
A. Yes, sir. 
Q. Your car was going up the east side of the highway to-
wards South Hill? 
A. Yes, sir. 
Q. }.{r. Jones '·lig-hts were .coming down the west side from 
South Hill, and l\1:r. Gordon was walking in the rays of ~{r. 
Jones lights when you saw him 1 
A,. Yes, sir. 
Q. Are not you mistaken in saying you saw ·him by your 
lights, but instead you saw him by 1\!r. Jones lic;hts1 
A. I saw him by my lights. Before I saw Mr. Jones' lig•hts 
my lights flashed on 1\Ir. Gordon. 
Q. But he was on the opposite side of the highway from 
you? 
A. Yes, sir. 
Q. "\V ~re your lights properly ndjusted Y 
-~ ·yes, sir. , 
page 120} .Q. Do your lig•hts shine close to the .car and 
shine out to the side? 
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A. Yes, sir. . 
Q. They show close up to you on the side? 
A. Yes, sir. 
Q. The car ~Ir. Jones was driving was not driving any 
faster than you¥ 
A. No, sir. 
Q. '-IVere you driving at a proper and reasonable rate of 
speed under the circtunstances then prevailing' 
l\{r. Turnbull: Objected to. 
The Court: That is a question of law. The objection is 
sustained. 
By ~Ir. Hodges : 
Q. They struck, 1\tir. Nickols, as I understand your evi-
dence, somewhere near the rear end of your car as they were 
passing each other f 
A. Yes, sir. 
RE-DIR.ECT EXAMINATION NO. 2. 
By ~Ir. Turnbull: 
Q. 1\tir. Hodges got you to say again that Mr. Jones' car 
was not going· any faster than yours, but you had already 
told me just a minute ago you don't know how fast he was 
driving. Yon did not have time to observe the 
pag·e 121 ~ speed of his car 1 
A. I imag·ine he was going 30 or 35 n1iles an 
hour. I stated that a minute ago. 1\Ir. ,Jones was not running 
at a fast speed. 
Q. You did not have but a very short time to observe the 
speed that he was going. You had been• driving along that 
same speed for sometime. He come into sight like that, then 
you saw a man in the road, and then you heard the impact; 
you didn't have much chance to observe his speed; isn't that 
true' 
A. Yes, sir. 
Plaintiff rests. 
The Court and counsel then go into the Judge's office. 
l\tfr. Hodges: If the Court please, we move the Court to 
strike out all the evidence of the plaintiff in this casE~ on the 
ground that the evidence of the plaintiff himself, if believed, 
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clearly and positively shows that he was guilty of contribu-
tory negligence, and the evidence in the case does not reveal 
where :Nlr. Jones had any last clear chance by which he might 
have avoided injuring the plaintiff. 
page 122 ~ The Court: How was he guilty of contributory 
negligence¥ . 
Mr. Hodges : By his own evidence, he was g·uilty of con-
tributory neglig·ence which bars his recovery in that he recog-
nized himself in a place of peril; he walked up a highway that 
was heavily traveled, that was dangerous, on a dark, foggy 
night; he pulled the brim of his hat down to cut the light of 
the approaching automobile out of his eyes, and continued 
to walk with the brim of his hat over his eyes, so far as the 
lights of the auton1obile approaching him were concerned, 
until the car hit him. 
The Court: Hasn't he a right to walk on the highway in 
"hvo feet of the edge of it? 
l\fr. Hodges: No, sir, he has not. 
\The Court : Overruled. 
l\'Ir. Hodges : We except. 
We want to add to our grounds for striking· out, that he 
was under the influence of intoxicants, walking down a high-
way, by his own evidence, one and a half to two feet from 
the edge of it in an intoxicated condition, with his hat brim 
pulled down over his eyes, which is the sole evidence shown 
in the case. 
The Court: The plaintiff testified that he pulled 
page 123 ~ his hat down so the light would not flash in ,his 
eyes, but that he could plainly see the lights from 
the automobile under his hat, and indicated to the Court and 
to the jury as to how he was wearing· his hat. 
Mr. Hodges: The Court does not believe a man could do 
that? 
The Court: The Court is not called upon to believe it. 
The objection is overruled. 
Mr. Hodges: We except for the reasons stated in the mo-
tion. 
B. L. SMITHSON, 
a witness on behalf of the defendants, being duly sworn, tes-
tified a£ follows : · 
Examined by Mr. Hodges : . 
Q. You are Officer B. L. Smithson, at South HillY 
A. Yes, sir. 
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Q. O:p the night of January 6th did you go to the scene 
of an accident where l\1:r. Gordon was struck by an automo-
bile? 
A. Yes, sir. Some body called me, I don't remember now 
who. They had Mr .. Gordon up. I never took any measure-
. ments of the road. 1\ir. Gordon was in Bud Mitchell's store 
.or s~rvice station. 
page 124 ~ Q. Will you tell the jury what kind of night it 
was? 
.Ap Raining and foggy, as 'veil as I remember. 
By the Court: 
Q. Raining or drizzling? 
A. Drizzling, or mist-a half mist. 
By Mr. Hodges: 
· Q. Was i~ a very dark night 1 
A. As dark as I ever saw. 
Q. When yoli got there did you see l\fr. Gordon? 
A. Yes, sir. 
Q. Was Mr. Gordon unconscious? 
A. No, sir. · 
Q. Tell the jury what his condition was when you first saw 
him? 
A. Mr. Gordon was drunk. 
Q. Is there any question about it f 
.A. Not a bit in the world. I don't see how there could be. 
Q. Was he drunk much f 
A. He was not so drunk that he couldn't talk, but I don't 
thip.k he knew what he was talking about. 
Q. When you arrived there who else did you find there? 
A. I don't remen1ber, Mr. Ifodges. There were several 
there. I. thipk ~Ir. Roy Gordon was there. Dr. Bracey, I 
know, was there, and Mr. Bagley. Mr. Jones was 
page 125 ~ in the back part of the house. In the front room 
there were several, but I don't remember now 
just who. 
Q. Mr. Smithson, I ask you to please state whether or not, 
since that accident and since Mr. Gordon has been from the 
ho.spital~ you hav~ seen 1fr. Gordon walking without his 
crutches, or not y . 
A. I have seen l\fr. Gordon walking with his crutches in 
his hand. He had them with him, )Jut he was not using. them. 
Q. Where was he 7 
A. On a carnival lot in front of the Exchange Warehouse. 
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It has been, I would say, three weeks ago-about three weeks 
ago and possibly a month. 
Q. What was the occasion of your seeing him 1 
A. All the carnival had closed, and 1\tir. Gordon was back 
of one of the tents and one of the showmen told me if I didn't 
get him away that he was going to kill him. 
Q. What was his condition then f 
A. Tight. 
Q. vVas he walking without his crutches f 
A. He come outside of the tent without them. It was the 
first time I had seen him since the night of the accident. 
Q. Was there any question about his being under the in-
fluence of intoxicants that night f 
A. No, sir. 
page 126 ~ CROSS EXAMINATION. 
By Mr. Turnbull: 
Q. How well do you know 1\fr. Gordon 1 
A. I have seen 1.\'Ir. Gordon a good many times, ~{r. Turn-
bull. We are not inthnate friends. I know all the other 
Gordons better than I do him. 
Q. He testified that some other officer came into the fill-
ing station the night tha.t he was hurt, but he didn't kno'v who 
it was; are you the officer? 
A. Yes, sir. He knew that night. 
Q. You think that he was like that? 
A. He cursed me to everything that he could think of out 
of a clear sky, and called me names. 
Q. It. never occurred to you that the man might be in that 
condition from the automobile accident, pain and shock that 
he received in that collision ·1 
A. No, owing to the fact that I have picked up so many 
crippled ones in the last three years; I have picked them up 
with legs broken, and never had one to curse me before. 
Q. You attributed it to the fact that he 'vas drunk-
A. I never had a cross word with him. 
Q. Because he cursed at you, you thought he was d-runk? 
A. I didn't think nothing about it; I kne'v it. 
Q. The doctor testified that that might have been due en-
tirely to the shock that he received and the pain 
page 127 ~ and suffering. That is the doctor's opinion, and 
that is not yours f 
A. That is right. 
·Q. I want you to know that your opinion is not the only 
opinion on the subject. You were not raised around in that 
section of the country f 
118 Supreme Court of Appeals of Virginia 
R. E. Bagley . 
'· •"i_ • 
.A. No. I was raised four and a half miles east of Chase 
City. -
Q. But you l1ave been serg-eant or assistant sergeant how 
many years? 
A. Since Octo her 3, 1934. 
Q. Have you ever seen ~Ir. Gordon drunk in South Hill 
during that time? 
A. Yes, sir. 
Q. How many times have you seen him there drunk? 
A. I have seen Mr: Gordon I may say twice ; I told him he 
had to get off the 'street once before his leg was broken and 
once since. 
Q. Once before this you had seen him in that condition? 
A. Yes, sir. 
Q. And once since then f 
.A. Yes, sir. 
Q. And that was three or four weeks ago? 
A. Yes, sir. 
Q. And without his crutches? 
A. No; rre had his crutches, but was not using them. 
Q. You do not know how far he walked? 
page i28 } A. No, sir. 
Q. You don't know whether he walked five feet 
or ten? 
A. No, sir. 
I 
RE-DIRECT EXAI\fiNATION. 
By Mr. Hodges: 
Q. Did you see the car that struck Mr. Gordon? 
, A. No, sir, I did not. 
R. E. BAGLEY, 
a witness on behalf of the defendants, having oeen sworn, 
testified as follows : 
Examined by Mr. Hodg·es: 
Q. Mr. B~gley, you are State Police Officer? 
A. Yes, s1r. . . 
Q. You went to the scene of the accident the night Mr. 
Gordon was hit, I believe you testified this morning1 
A. Yes. sir. 
Q. At the front of Bud Mitchell's service station, do you 
lmow whether, at the time of the accident, the front was cov-
ered with crushed stone? 
-----------
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A. I would not say. I don't know positively. 
Q. Is it now, or has it been since that time? 
A. Yes, sir, crushed stone is there now. 
page 129 r Q. you could not say that it was not then, could 
you? 
A. No. 
Q. But he had a finished surface driveway off the hard sur-
face to his service station, did he not? 
A. Yes, sir. 
Q. The night yon went there, will you describe to the jury 
the type of atmospheric conditions prevailing? 
A. It was a misting rain and fog. I should ~ay it was a 
very bad night. 
Q. Did you see ~Ir. Gordon after he was picked up? 
A. Yes, sir, I saw him in Bud Mitchell's service station. 
Q. Yon had not seen him until he was in the sezyice sta-
tion? 
A. No, sir. 
Q. Can you fix the time of night that this accident hap-
pened? 
A. 6 :45. I received the call about ten minutes of 7, and 
it happened about five minutes before that. 
Q. -Can you tell the jury what Mr. Gordon's condition was 
so far as intoxication or sobriety was concerned? 
A. I could smell the alcohol on his breath, and he talked 
right much, and from his actions and manner and speech he 
appeared to be intoxicated. 
Q. Was 1\fr. Gordon unconscious Y 
A. I don't . think so. He spoke to me when I 
page 130 ~ went into the service station. 
Q. Did he, at any time while you were there, 
appear to be unconscious? 
A. He was talking at random and talldng about different 
things, and talked to n1e a whole lot. He did no"t appear to 
be unconscious, or nothing· like that, the whole time I was 
there. 
Q. What did he appear to be? · · 
A. He was doing a lot of talking and appeared to be in-
toxicated to me. 
Q. Did you see any sig11s on the road where the automo-
bile accident had happened? 
A. No, there were no skid marks or anything. I looked 
and couldn't find anything. 
Q. It is a fact that a car with perfect braking on it does 
not skid? 
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L. 8. Willis. 
A·. Yes, sir, it is not supposed to skid. 
Q. Did you examine the car that had been driven by I\{r. 
Jones at the time the accident happened? 
A. Yes, sir. 
Q. Did the car appear to be in good condition~ 
A. In good condition. 
Q. Tell the jury where, if at any point, you could deter-
mine that the car had been in collision with an object t 
A. ·The right fender was bent in and the right headlight 
was broken. 
Q. Are you sure the right headlight was broken 
page 131 ~ off or bent 1 
A. It 'vas bent back where it came in contact 
with the right front fender and the hood. 
(No cross examination.) 
L. S. vVILLIS, 
a witness on behalf of the defendants, being duly sworn, tes-
tified as follows: 
Examined by llr. Hodges: 
Q. 1\tir. 'Villis, where do you Iivef 
A. South Hill. 
Q. What is your business T 
A. I run a service station there. 
Q. Do you know where Bud 1\tlitchell 's service station is f 
A. Yes, sir. 
Q. How far is that from your service station? 
A. About quarter of a n1ile, I ·would say. 
Q. What is the course of the road from your service sta-
tion to Bud l\fitchell 's service station 1 
A. What is that? 
Q. What is the course of the road from your service sta-
tion to Bud :Mitchell's service station f I mean so far as 
being straight or crooked? 
A. Practically straight. 
Q. What I am getting at is, would the head-
page 132 ~ lights of an automobile shine going do,vn there? 
.A.. Yes, sir. ._ 
Q. From your service station? 
.A.. Yes, sir. 
Q. On the evening or night that 1\tir. Gordon 'vas struck 
and injured, had you seen him~ 
A. 1\fr. Gordon 1 
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Q. Yes. 
A. Yes, sir. 
Q. Where had you seen him? 
A. At my service station. 
Q. Do you recall what time he came there Y 
A. It was real late in the evening. I don't remember the 
hour. . 
Q. Do you know 'vho brought him there, or how he got 
there! 
A. He came in by hin1self. 
Q. Tell what happened there' 
~ Mr. Gordon walked into my place with a shotgun and 
a dog. The first thing he asked me if I had a place that he 
could tie his dog, and I told him no, I didn't. Then he looked 
over and saw Mr. Thomas sitting there, and he said, "Mr. 
Warren, I know you; have a drink with me, ~Ir. Warren". 
Mr. Thomas said, "No, I don't care for a drink". Mr. 
Thomas said, ''.What will you take for your dog!'' and he 
said, ''I don't know; I will take a dollar for him-
page 133 ~ Q. (Interposing)' Without going into all that 
detail, what 'vas his condition· so far as intoxica-
tion or sobriety was eoncerned? 
A. I think he was very well drunk. 
Q. And that was sometime before he was struck down the 
roaclY 
A. It was just before dark. I don't remember the hour. 
It was in the winter. time, and I reckon around 5 o'clock. 
Q. vVhere did he go from your place y 
A. To the service station across the street from me. 
Q. Did you ask llin1 to leave your place Y 
A. Yes, sir. 
Q. He says you didn't; he said yo~ said "I don't want to 
hear anything about- the dog's pedigree", and dismissed it 
at that? 
.A. No, sir. I said, "Get out with your dog". 
By the Court: 
Q. What did you tell him Y 
A. I didn't know ~Ir. Gordon's name, and I said, "You and 
. the dog both get out of her.e". 
By Mr. Hodges:· 
Q. And he went across the street? 
A. Yes, sir.. 
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C . .A. Pttlley. 
Q. Is that the last you saw him? 
.A.. No; I saw hhn go in and out of the service 
station. 
Q. Who 'vas with him? 
A. :TYir. 1\Iatthews. 
Q. And that is directly across the street from you? 
A. Yes, sir. 
By the Court: 
Q. What is the name of that service station? 
A. Mr. Pearson's. 
By Mr. Hodges : 
Q. After w·e leave your service station until you get to 
Mr. Gill's station, are there any houses on Route No. 1 Y 
A. J\tir. Alberts. 
CROSS EXA.l\fiNATION. 
By Mr. Turnbull: 
Q. You say that this was about 5 o'clock f 
A. I say I imagine it was. I don't know. 
Q. Had you ever known l\fr. Gordon before~ 
A. I had never seen hhn before to know him. 
page .135 ~ C. A. PULLEY, · 
a witness on behalf of the defendants, being duly 
sworn, testified as follows: 
Examined by l\fr. 1-Iod.ges : 
Q. Mr. Pulley, what is your business¥ 
A. In the service station business. 
Q. Where? 
A. At South Hill. 
Q. Are you en1ployed by the Pearson service station? 
A. Yes, sir. 
Q. Were you there the night of January 6th of this year, 
and did you see ~Ir. Chaln1ers Gordon, Jr., if you were there? 
A. Yes, sir. 
Q. What time did he come to your place f 
A. I guess about 5 o'clock. 
Q. Just tell the jury what his condition was so far as so-
briety or intoxication·? 
A. He was intoxicated-badlv intoxicated. I would not 
say that he was dn1nk, but he knew what he was doing. 
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By the Court : 
Q. Did you say "quite'' or what did you say? 
A. I didn't notice him until after he had been in there 
awhile, and after he had been there I noticed he was intoxi-
cated, and he wanted to take a drink, and I told him he could 
not drink whiskey there. 
page 136 ~ By Mr. I-Iodges : 
Q. Did he drink any intoxicant in your place Y 
A. I don't know whether he drank beer in there. If I had 
noticed it when he come in, I would not have let him have l.t, 
but I think he had one before he left. I know I refused to let 
him have beer before he left. He wanted to take a drink, 
and he had some whiskey, and I told him that he could not 
drink any whiskey in there and he had to get out. 'He went 
out and started back in ag-ain, and I told him that he couldn't 
come in there, that he couldn't drink any whiskey in there, 
and he went out, and I didn't see him any more. 
Q. Did you see hin1 when he left your place? 
A. Yes, sir. 
Q. Which way did he go? 
A. Towards 1\Ir. Ben Matthews. 
Q. Who was with hin1 f 
, A. Nir. Ben :NI:atthews. 
CROSS EXAMINATION. 
By Nir. Turnbull: 
; Q. Did he arrange with you to take care of his dog and 
gun~ 
A. Yes, sir, wl1en he came in. 
Q. Where did he put the dog-? 
A. Tied at the door, and I put it in the garage after he 
left. 
page 137 ~ Q. He tied the dog at the door? 
A. Yes, sir. 
Q. And later you took the dog and put it down .in the ga-
rageT 
A. Yes, sir. 
Q. I understood you to say you didn't notice that. he was 
drinking at all when he came in, but after you noticed he was 
intoxicated? 
A. Yes, sir .. 
Q. But he knew what he was doing? 
A. Yes, sir., 
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' Ben, L. IJ.lattheu,s. 
By Mr. Hodges: 
Q. He left with l\fr. Ben Matthews when you last saw him f 
A. Yes, sir. . 
Q. I believe you stated when he first came he tied the dog 
to the door y' 
A. Yes, sir. 
Q. Was it the door to your service station f 
A. No, sir, but inside the plac~. 
p·age 138 ~ BEN L. J\IATTHEvV.S, 
a witness in behalf of the defendants, being duly 
sworn, testified as follows: 
Examined by Mr. Hodges: 
Q. Your name is B. L. lVfatthews, is it not~ 
A. Yes, sir. 
Q. Where do you live, Mr. ~{atthe,vs 1 
A. South Hill. 
Q. I believe since !fr. Gordon had his accident, you have 
likewise broken your leg? 
. A. Yes, sir. 
Q. Mr. Matthews, did yon see Mr. Chalmers Gordon on 
the night of January 6th, when he was struck by an automo-
bile? 
A. I didn't see him that night, but I saw him just before 
that, between daylight and dark-just before dark: 
Q. And where did you see him? · 
A. Back of :M.r. Pearson's filling station. 
Q. What were you seeing· him back of the service station 
about? 
A. Well, he and I went back there, and we took a drink, 
and I tried to get him to go to the house. 
Q. Did you take a drink with him? 
A. Yes, sir. · 
Q. How much whiskey did you all take f 
A. I don't really know, 1\fr. R?dges. I will not say positive. 
We took several drinks. 
page 139 ~ Q. And that was after he had left J\fr. Pearson's 
service station Y 
A. Now, I don't know whether-! don't know what time 
it was. ·What I mean is, I tried to get him to go home and go 
to bed -and spend the night. 
Q. Why? 
A. Because he "ras a friend of mine, and he was feeling 
plenty good. 
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Ben L. Matthews. 
Q. Did you think that he ought to have been in bed Y 
A. That is where I would have went. 
Q. ·Now, Mr. Matthews, whose 'vhiskey did you all drinkf 
A. I don't know, sir . 
. Q. Was it yours? 
A. It was his. 
Q. What did you drink out of? 
A. I don't know whether it was a quart bottle, or what you 
call a fifth. 
Q. Was it a pint bottle 7 
A. No, sir. 
Q. How much did you drink out of that quart or fifth 7 
A. We took several drinks. 
Q. "\\There did he go after he left you f 
A. I don't know. 
Q. I will ask you to tell the jury whether or not he was 
intoxicated when he left you 7 
pag·e 140 ~ A. Well, I can say one thing, anybody that has 
ever took one knows how whiskey will make you 
feel. I just told you I tried to get him to go to the house 
and spend the night because he was a friend of mine. 
Q. And he would not do it? 
A. I didn't see hint afterwards. 
CROSS EXA11INATION. 
By Mr. Turnbull: 
Q. Mr. 1\riatthews, you 'vere already drunk before you all 
started to drinking·, weren't you? 
A. No, sir, I was not. 
Q. You had a drink or two before you started 1 
A. I take one at any time I can, before I got my leg broken, 
when I am at home. When I go to bed I ask my wife to 
bring it to me, and I have been drinking it all my life, and 
I don't deny it. 
Q. Didn't you sug·gest to Mr. Gordon that if he would go 
down to 1\lr. Carter Gill's that he could probably catch a ride . 
home? 
A. He said something about catching a ride home, and I 
told him probably Jf he would go down to Mr. Gill's maybe 
he could catch a r1de. 
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Carter G-ill. 
page 141 ~ RE-DIRECT EXAMINATION. 
By J\IIr. I-Iodg·es: 
Q. Was that after you had invited him to go to your house 
and g-o to bed? 
A. Yes, sir. 
Q. Your house is just back of the service station? 
A. About as far as from here to the street. 
OAR.TER GILL, 
a witness on behalf of the defendants, being duly sworn, 
testified as follows : 
Examined by Mr. Hodges: 
Q. You are lVIr. Carter Gill? 
A. Yes, sir. 
Q. Mr. Gill, where do you live and what is your business Y 
A. I run a service station about quarter of a n1ile this 
side of South Ifill. 
Q. How far is it from your service station to Bud Mitch-
ell's service station f 
A. I reckon 500 yards. 
Q. That is just a guess on your part? 
A. Yes, sir. . 
Q. You are next building· to Bud? 
A. Yes, sir. 
Q. Were yot1 there on the night of January 6th 
page 142 ~ when ~fr. Gordon can1e there? 
· A. Yes, sir. 
Q. What was his condition so far as sobriety or intoxica-
tion was concerned? 
A. I would say he had something to drink. · 
Q. Was it apparent and visible? 
A. Well, he seemed to be pretty sleepy looking, and he sat 
down in a chair and went to sleep. 
Q. Mr. Gill, how long was he there f 
A. I would say maybe half an hour. 
Q. Now, which way did he go when he left there? 
A. Went back towards town. 
Q. Did you make any effort to carry him, or ask him not 
to go? 
A. No. He asked me to take him home, and I told him I 
didn't have anybody there but me, and I couldn't do it. 
Q. Ho,v long after he left there before the accident hap-
pened, if you know when it happened? 
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Carter Gill. 
A. Just a few minutes. I went up· to wait on tbe cabins, 
and about the time I got there Johnnie Jones told me he 
wanted me to go there, that someone was hit. 
Q. This Mr. Jones here? 
A. Yes, sir. 
Q. Mr. Jones came to your place and got you Y 
A.. Yes, sir. 
Q. You did not see lVIr. Gordon after he left your 
page 143 ~ place? 
A. No, sir. 
Q. What kind of night ·was itt 
A. It was a foggy, rainy night. 
Q. Did you have any conversation with Mr. Gordon as to 
·whether or not he was all right to walk up the highwayY 
A. No, sir. 
Q. He said that he told you that he could make it all right? 
A. I asked him if he could make it all right, and he Mid 
yes, there was nothing the matter with him. 
Q. You woke him up out of your place' 
A. Yes, sir, I woke him up. 
Q. vVhat were you doing-ta get rid of him? 
A. No; I just told him that he had to get up, that he 
~ouldn 't stay there and sleep like that. 
Q .. And then it was in just a few minutes Mr. Jones came 
upf 
A. Yes, sir. 
CROSS EXAMINATION. 
By Mr. 'rurnbull! 
Q. Did he seen1 to walk all right when he went out? 
A. Yes, sir. 
p3;ge 1.44 } By ~{r. Hodges : . 
Q. How was he otherwise than walking? 
A. I just let hin1 out, and he went out the road: 
Bv ~{r. ·Turnbull : 
"'Q. Did you walk out with him Y 
A. He went out at the same time I did. I walked out to 
wait on a cabin. 
By Mr. Hodges: 
Q. You run a tourist cabin there, don't you Y 
A. Yes, sir. 
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~T. C. JESSUP, 
a witness on behalf of the defendants, being duly sworn, tes-
tified as follows : 
Examined by Mr. Hodges: 
Q. Mr. Jessup, you are treasurer and one of the operators 
of the South Hill l\{otor Company, are you notY 
A. Yes, sir. 
Q. And Mr. Jones is employed by your company! 
A. Yes. sir. 
Q. Did. you see the automobile immediately after the acci-
dent that was driven by ~{r. ~Tones? '. 
A. I didn't see it until the next morning. 
Q. Did you examine it casually the next morn-
page 145 ~ ing! . 
A. I casuallv examined it. I did not examine 
it so carefully. w 
Q. What part about the car had been in contact 1 
A. The only thing broken about the car was a headlight 
lens; the headlight lens was twisted· around some. I saw it 
next morning. I think it was next morning, but it may have 
been that night. It was after the accident, and before the car 
-had ·been repaired. 
CROSS EXAMINATION. 
By Mr. Turnbull: 
Q. Was· the headlight twisted 1 
A. Yes, twisted out of line. 
Q. Which way was it twisted·Y 
A. I couldn't tell you to save my life, but I think twisted 
to the outside. It was pushed back. I don't re1nember 
whether it was turned to the right or to the left, but it was 
pushed back. 
Q. Would you say pushed back to the outside Y 
A. I don't know. There was so little damage done to the 
car I didn·'t pay a great deal of attention to it. 
Q. You say the light was pushed back? 
A. That is my recollection. 
Q. I think ~Ir. Bag·ley said the fender was bent by that 
accident¥ 
A. ·The fender may have been bent, but not 
page 146 ~ enough for us to put it through the fender shop. 
Q. But you noticed it was bent some? 
A. No, I didn't notice the fender was bent. In other words, 
the class of car was one that would have a bent fender on it; 
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J. V. Jones. 
it was an old model car, and you would not put it through 
the body shop and keep the fenders perfect. 
Q. You couldn't say whether the fender 'vas bent before 
that night? 
A. It may have been, and it may not have been. 
J. V. JONES, 
one of the defendants, being duly sworn, testified as fol-
lows: 
Examined by Mr. Hodges: 
Q. Mr. Jones, you were the operator of the automobile that 
struck ~Ir. Gordon, I believe f 
A. 1res, sir. · 
Q. Where do you liye? 
A. I live about seven miles this side of South Hill. 
Q. In the country? 
A. 1[ es, sir. 
Q. 1\fr. Jones, ho'v long since you lived in and around 
South Hill? 
A. Since 1920. 
Q. How long have you been driving automobiles? 
A. I don't know. I would say since 1917 prob-
page 147 ~ ably. · 
Q. Now, on the evening that J\IIr. Gordon was 
struck, can you tell the jury approximately the hour that this 
accident happened 1 
A. I think it was about f) :30. It could have been 6:45 or 
something like that. It was somewhere near 6 :30. 
Q. Where were you going? 
A. I was going· out to see a fellow out on the road. 
Q. About an automobile? 
A. 1[ es, sir. 
Q. The car you were driving, was that the one you were 
to take to him? 
A.· I wanted to show it to him. 
Q. Will you tell the jury the condition that the car was in 
so far as brakes and headlights and those things T 
A. The brakes were working all right, and the windshield 
wiper and the lights. I would say the car was in good con-
dition. 
Q. Do you recall the weather conditions prevailing that 
particular night? 
A. 1res. It was sort of foggy and misty rain. It was a 
right disagreeable night. 
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Q. Now, Mr. Jones, just in your own words tell the jury 
exactly what happened so far as hitting Mr. Gordon was con-
cerned . 
.A. Well, I was going on No. 1 south, not far from the cor-
porate limits of the town. I met some automo-
page 148 ~ biles along there, I don't know just how many, and 
I was driving I would say-I don't know exactly 
-but from fifteen to twenty-five miles an hour, and I am sat-
isfied I didn't go any faster. '\iVhen I saw ~fr. Gordon he 
was I would say five or six feet of my bumper. I met a 
bunch of cars, and the lights were blinding. When I saw 
him, he was in five or sLx feet .of my ,bumper. I cut hard to 
the left, and slapped my foot on the brake, and, by that time, 
I hit Mr. Gordon. He hit on the headlight on the right side, 
and from that to the fender, ana rolled off the hard surface. 
I stopped the automobile before the rear wheels cleared-, and 
I got on the running board and found he was off the hard 
surface, and I went up to Mr. Gill and he come to help me get 
him up. -
Q. Why did you g·o to Mr. Gill? 
.A. There were no lights there in the place run by the 
colored fellow, and I. knew Mr. Gill. 
Q. Ho,v far was it from the point where he was hit to Mr. 
Gill's service station? 
A.. I don't know. I would not think it was over 150 yards, 
if it was that far. l\fr. Gordon was meeting me, walking face 
to me, and I would say he was about four feet on the hard 
surface. · 
Q. Just describe to the jury, in the instant that you saw 
him, how he appeared to beY . 
A.. He had his head .down like that meeting me; he had his 
head ducked, and walking towards me. 
page 149 ~ Q. Mr. tTones, had you seen him before? 
A. No. I had not seen him until he was in :five 
or six feet of my bumper. 
Q. '\Vhy hadn't you seen him? 
A.. I couldn't see because of cars coming· and blinding me. 
I don't know where he was before that. When I saw him, he 
was in a few feet of my bumper. 
Q. And about four feet out on the hard surface? 
A. Yes, sir. 
Q. You say you cut-
A. I cut to the left and slapped on my brake, and the car 
didn't move- but very little before it hit him. · 
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Q. Had yon been blinded or partially blinded coming down 
the road before you saw 1\tir. Gordon Y 
A. I was right on the curve just before I got to the filling 
station. There were some cars coming there, but I don't 
know how many. 'Vben the light cleared me, before I saw 
Mr. Gprdon, I was in a few feet of him. 
Q. Were you watching the road? 
A. I was watching it the best I knew how. 
Q. Was there anyone with you Y 
A. No. 
Q. Mr. Jones, Mr. Nickols has indicated that the car which 
struck J\~Ir. Gordon didn't stop. 
A. I did stop. I didn't get out on the road 
page 150 ~ but opened the door, and stood on the running 
_board and saw J\fr. Gordon was off the hard sur-
face, maybe four feet, and I went to Mr. Gill and came im-
mediately back. After I brought l\{r. Gill back, t~ere were 
enough to. take Mr. Gordon up, and I went after the doctor. 
Q. Were you back there before they moved him from the 
road? 
A. Yes, sir. 
Q. And you saw there were enough, and you went after 
Dr. Bracey? 
A. I went after Dr. Bracey. 
Q. Could you have avoided hitting lVIr. Gordon in any 
way? 
A. Not to save n1y life. 
Q. vVhat did you do when the headlights of these other 
cars came up the road shining against you f 
A. I just did the best I could. You have to watch other 
lights and stay out of their way, but you could not see well 
in front of vou. 
Q. you could not see well? 
A. No. It was raining and foggy and misting light. 
Q. Did you slow the car down t 
A. Yes. The car was not running over twenty-five and 
n1aybe not that fast. I would say :fifteen to twenty-five. 
Q. But you slowed down when you came into 
page 151 }- these lights? 
A. Yes.· 
Q. Where did 1\tir. Gordon strike your car~ 
A. On the right headlight. 
Q. And rolled off the fender onto the dirt 7 
A. Yes, rolled off the fender onto the dirt. 
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J. V. Jones. 
Q .. I wHl' ask you this, if Mr. Gordon had been walking on 
the edge of the concrete, could you have avoided him f 
A. f don't know, sir. I would think so. If he was walking 
right on the edge, I think I would have missed him. 
Q. But you tell the jury that he was some four feet out 
on the highway when you saw him 7 
A. Yes, I would say he was about four feet on the hard 
surface. 
Q. Was there any way to avoid it after you saw hint' 
A. No, there was no way. I slapped on the brake, but 
there was no way to stop. 
Q. I understood you to say the car passed him before you 
stopped? 
A. Yes; he was about the rear. I opened the door, and 
I saw he was off the hard surface, and there were no lights 
at the colored place, and I kne'v ::Mr. Gill and I went after 
him. 
Q. At that time did you have any idea who lVIr. 
page 152 ~ Gordon was 7 · 
A. No, sir. 
CROSS EXAMINATION. 
By Mr. Turnbull: 
Q. 1\tir. Jones, you know that curve in the road that has 
been :tnentioned here, about 250 to 300 yards fro1n Bud 1\Iitch-
ell 's :filling station 1 • 
.A. Yes, sir. 
Q. When you came around that curve and your lights 
straightened out, what was there before you in the road Y 
A. WhatY 
Q. What did you see ahead of you in the road Y 
A. I was meeting automobiles. 
Q. What did you see f 
A. I was meeting automobiles. 
Q. Coming to,vards you? 
A. Yes, sir. 
Q. How many aut01nobiles did you pass from the point of 
that curve until you struck Mr. Gordon 7 
A. Do you n1ean meeting automobiles 7 
Q. Yes. . 
A. I couldn't tell you. There were some automobiles there, 
but I don't know how many. 
Q. Anyhow, you could see. their lights~ 
A. Yes. 
/ . 
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· Q. How far 'vere you from those automobiles 
page 153 ~ when their .lights interfe;red with your vision so 
you could not see? 
A. How far was I from the automobiles? 
Q. Yes. 
A. I don't know the distance, just how far. There were 
several automobiles along there, but I don't know just how 
far. 
Q. How far were you from them when your vision was 
interfered with so you could not see 1 You told the jury just 
now you were looking at those lights-
·A.. The lights were blinding. 
Q. (Continuing)-and you could not well see in front of 
you? 
A. That is right. 
Q. That is a fact, of course? , 
A. Yes. 
Q. Now, how far 'vere you from those cars when your 
vision was affected and you could not see Y 
A. I don't know. Most anybody who drives knows how far 
, the lights blind you. 
Q. You say you saw this man on the pavement, and you un-
dertook to say that he ·was four feet from the north edge of 
the concrete? 
A. I would say approximately four feet. 
Q. But how far were you fron1 these cars when you first 
saw that your vision was obscured? 
A. I don't know. Maybe forty or fifty steps, 
page 154 ~ but I don't know. 
Q. Fortv or fifty steps Y 
A. Yes. It is hard to tell. 
Q. Were you blinded? You have not said yet you were 
blinded, but your vision was affected; were you blinded by 
these lights f 
A. Of course, I could see the lights, and I had some idea 
how far I was passing the lights, but to tell 'vhat was in front 
of me, I couldn't tell. 
Q. Did you know that when you turned the curve up there 
on that road 1 
A. Did I know what? 
Q. Did you know at that time you could not see in front 
of you? _ 
A. Yes, I knew 'vhen I was passing the automobiles that 
were blinding me. · 
Q. I mean when you turned the curve? 
A. ·Not all the time. 
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Q. You saw these automobiles coming, didn't youY 
A. Yes. I don't know how many. · 
Q. The first time you say was about forty feet from you-
not forty feet, but forty steps from you,-when your vision 
was obscured 1 
A. Approximately that. 
Q. Did you meet two automobiles or just one automobile 
before the accident~ 
page 155 ~ A. I don't know. I think there were two. 
Q. You think there were two 1 
A. Two or three; I don't remember. 
Q. :Nir. Nickols I think said that there was a car in front-
that he knows one car was in front of him f 
A. Two or three. 
Q. And one car back of him, I believe, but they differ as 
to how far the cars were fron1 them. How far were you 
from the scene of this accident when your v:iew was obscured 
so you could not see hhn ~ 
A. There is a curve there. Have you been on the curve 
there¥ 
Q. I have been on the curve which is testified was 300 yards 
east of the scene of the accident. How far were you from 
the curve when your vision was obscured? 
A. I would say 100 steps. 
Q. ·you could have stopped your car in 100 steps, couldn't 
vou? 
~ A. Yes, sir. 
Q. So, when your vision was obscured so you could not 
see, you were 100 steps away? 
A. Yes, I would say approxin1ately. It is hard to tell ex-
actly about those things. 
Q. Now, ~Ir. Jones, you knew that that road was used by 
pedestrians, didn't you f 
A. Yes. 
page 156 ~ Q. You knew you might run into some person 
walking· on that highwayf 
A. I was using· all the precautions I could. I was driving 
real slow. 
Q. I do not mean tq_ say; you were not using all the pre-
cautions you thought necessary. ·The jury may not agree 
with you, but the jury, on the other hand, may think you were 
not using· all the precautions yeu :rpight have used. If you 
had known 1\{r. Gordon was coming down the road, don't vou 
think you could have avoided him 1 w 
A. if I had known that I would strike him, I would not 
have been on the highway. 
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Q. How do you mean you would not have been there? 
A. I mean I would not have been there rather than hit 
hin1. 
Q. I mean, if 1\fr. Gordon, or anybody else, had been there, 
you would have done all you could to avoid the accident? 
A. I was driving plenty slow for anyone to step out of 
the way. 
Q. You regarded it necessary for Mr. Gordon t9 step out 
of the wayf 
.A.. At the speed I was driving I thought it safe. 
Q. And you thought if anybody was on the highway it was 
his duty to step off the hig·hway? 
A. Yes, I :would have thought so. 
Q. Now, l\fr. Jones, 1\{r. Nickols has testified 
page 157 } that l\fr. Gordon was walking within a foot and a 
half or two feet of the edge of that hard surface 
road; in other words, he was walking along the edge of the 
hard surface road. Do you mean to say lVIr. Nickols is wrong! 
A. I don't know whether Mr. Nickols saw it that way. I 
'vas meeting the man, and I think I would have a better idea. 
I think J\IIr. Nickols stated what he believed to be right. 
Q. There is a difference between you and 1\fr. Nickols. 
1\tir. Nickols was perfectly calm and cool, and he was not run-
ning over this man, and you place yourself in position you 
ran over l1im, and do you think your judgment is as good as 
his? 
A. I am satisfied he was as much as four feet on the hard 
surface because when he hit the car he· hit the heacUight. 
Q. Didn't you tell ~ir. Gordon after this accident that he 
'vas on his side of the road, walking· along the north side Y 
A. He come rneeting me. 
Q. How far are your headlights fr01n the wheels or fen-
ders of that car 1 
A. ],rom the "rheels I imagine about two or two and a half 
feet, I reckon. I never measured it, and- I dQn 't lmow .. 
Q. How wide do you think the car ist 
A. It is 54 inches, I think the wheels are, but the clearance 
I don't kno,v. 
pag-e 158 ~ Q. Are you undertaking- to say where he was 
by reason of the 'vay the headlight was bent T 
A. No. When the cars cleared up I could see where 1\fr. 
Gordon was standing. 
Q. I thought you said that he hit the headlight, and that 
showed that he was further in the road than he claimed! 
.A.. He was hit by the headlight. 
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Q. He was tripped by the bumper, wasn't he, and thrown 
against the headlight? 
A. I think so. 
Q. And your bumper extends out further than the wheels 
and further than anything else, doesn't it 1 
A. Yes, sir. 
Q. How ·far could you sec ahead with your lights that 
night? . 
A. I don't know. You could see as far as the average light 
would show. I never measured with the lights how far you 
could see an automobile. 
Q. Could you see that night as far as you could any night? 
A. No, sir, you could not. 
Q. You could not see as far th;1t night as you could on any 
clear night T 
A. No_, sir, not as on a clear night. 
Q. The testimony is that it was sort of tnisty~ 
page 159 } A. Yes, sir. 
Q. Did you have your windshield wiper at 
work! 
A. Yes, sir. 
Q. How far do you think you could see ahead with those 
lights that night, so as to disting·uish an object on the road T 
.A.. With nothing in the way, I imagine you could see fifty 
or sixty steps, if there was nothing in the way and nothing 
to bother, and if you were not meeting anybody. 
Q. If you were not meeting any body, you could see fifty 
or sixty steps away? 
A. I imagine so. 
Q. Mr. Jones, where was !-Ir. Gordon, when you struck 
him, with regard to the filling· station of Bud Mitchell f 
A. He was practically in front of the filling station. It 
might ·have been a little beyond going to South Hill. What 
I mean, if he had been a little further towards the north-
it was right there at. the opening of the filling station. I 
don't know exactly the spot, but right there at the filling 
station yard. 
Q. Now, you told the jury that he was five feet fron1 you 
when you saw him, -and your car had not turned T 
.A.. I was approximately five or six feet, but I couldn't tell 
exactly. 
Q. And that your car had not turried to the left before 
you struck him. A man can't turn his car in that 
page 160 ~ time 1 It goes so rapidly you could not have 
missed him in five or six feet Y 
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A. I couldn't have n1issed him, no, sir. 
Q. How far do you think you carried him before you threw 
him off the automobile? 
A. I didn't carry him anywhere. He hit the bumper and 
rolled off the fender on the side. 
Q. You know a car travels fast f 
A. I was not traveling fast. 
Q. You were going twenty or twenty-five miles an hour, 
and someone else estimated it thirty or thirty-five. Do you 
know how many feet a car travels a second going· twenty-
five miles an hour 1 
A. No, sir. 
Q. It travels right nmch, doesn't it 1 
A. Yes, sir. 
Q. Do you know how far you carried him~ 
:A. I took my foot off and traveled a short distance. I 
didn't go hardly any feet before I stopped. 
Q. You didn't stop it in thne-you didn't leave any mark 
on the road; did you just check up your speed~ 
A. I was driving real slowly, and at the speed I was driving· 
I don't think I would have made any marks on the hard sur-
face. 
Q. Nlr. Nickols tcRti:fied you didn't stop? 
A. Yes, I stopped. 
page 161 ~ Q. Did you stop and get out of the automobile? 
A. I opened the door and stood on the running 
board and saw ~1r. Gordon was well off the hard surface, and 
I went after Mr. Gill. 
Q. How could you see him Y 
A. I opened the door. 
Q. Where was the lig·ht f 
A. The rear li~:ht was burning· and the front light, too. 
Q. The people in Bud 1\Htchell 's heard the impact, and they 
rushed out, and you were not there? 
A. I stopped and g·ot on the running board and saw Mr. 
Gordon 'vas off the hard surface, and then I went after Mr. 
Gill. 
Q. You don't know how far down the road you went after 
you struck Mr .. Gordon, do you 1 
A. I went to l\1r. Gill's s(>rvice station. 
Q. I mean, when it stopped f 
A. The rear of the automobile stopped about even with 1\Ir. 
Gordon. 
Q. You don't know how far you carried him before he rolled 
off9 
r--
138 Supreme Court of Appeals of Virginia . 
J. V. Jones. 
A. I don't tl1ink I ca rriecl him hardly any distance. 
Q. Don't you think you must have carried him someY 
A. It might have pushed him over some, but it 
pt!ge 162 ~ didn't carry him any distance. 
Q. It the blow was severe enough to break his 
leg and knock him some distance, you must have knocked him 
forward, or carried him Y That is natural, you must have 
knocked hilll forward or carried him? 
A. When I hit him, he went from the light to the fender. 
He might have been carried a few feet, but I don't know. 
Q. You don't know? 
A. It ·was not much distance. . 
Q. I want you to tell it like it is, to the best of your ability? 
A. Yes, sir. 
Q. The fact is, you. don't know how far you went afterY 
A. I know I didn't go a great distance. It might have been 
a few feet, but I don't know at all. I didn't carry him a great 
distance. 
RE-DIR.ECT EXAJMINATION. 
By Mr. Hodges: 
Q. How far did your car travel after you saw him before 
you started to stopping? 
A. He was just a few feet of my bumper, and I stopped 
the car when the rear got about even with him. 
Q. Where he fell f 
A. Yes, sir, where he fell. 
page 163 ~ By the Court : 
Q. How long· did you say the car was Y 
A. I don't know. 
By Mr. Hodges: 
Q. Approximately how far did your car travel after he 
loomed into your vision f 
A. I would say probably the length of the car, the distance 
that he was from me. 
Q. And the car is how longY 
A. I don't know. 
Q. Five or six feet 7 
A. About 100 inches, I think. 
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Q. Your testimony is that you didn't carry him for any 
considerable distance, but he hit the front and bowled off on 
the ground? 
A. Yes, sir. He was not on the car any distance, but it 
might have pushed him. 
Q. I believ~ you said the service station that this thing hap-
pened in frorit of was dark Y 
·A. Yes, sir. 
Q. There were no lights there at allY 
A. No, sir. 
Q. And Mr. Gordon, when he loomed into your vision, was 
he doing anything whatsoever for his own protection Y 
A. No, sir, he was walking with his head down, and it was 
so quick I didn't see Mr .. Gordon made any ef-
page 164 ~ fort. He was walking towards me with his head 
like that (indicating). 
By the Court : 
Q. What sort of car did you have! 
A. '30 Chevrolet car. 
Q. It is probably 150 to 160 inches Y 
A. I don't know. 
By}Ir.Hodges: . 
Q. But, after you sa'v h1m, you applied your brakes and 
then stopped before the car passed where he was Y 
.. l\. Yes, sir. . · 
R.E-CROSS EXAMINATION. 
By Mr. Turnbull: 
Q. When you stood on the running board, you say he was 
uot far from where he was hit Y 
A. No. 
Q. You had gone past him? . 
A. The back of the car was practically even with where 
he was lying. 
The Court: Call Mr. Jessup back; he ought to know. 
Mr. Jessup: I think it is about eleven or twelv~ feet long 
and maybe thirteen feet long. 
Defendant rests. 
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page 165 ~ JACK GORDON, 
a witness on behalf of the plaintiff in rebuttal, be-
ing· duly sworn, testified as follows: 
Examined by Mr. Turnbull: 
Q. You are the brother of ~1r. :Chalmers Gordon, the plain-
tiff in this case Y 
A. Yes, sir. 
Q. Were you called that night that he was hurt at South 
Hill, on January 6th 1 
A. Yes, sir. 
Q. Did you go to Bud !1itchell 's filling station f 
A. Yes, sir. 
Q. vVho was there when you got there~ 
A. I don't know that I can name then1 all, but Dr. Bracey 
and Dick Bagley and- Bud Mitchell, himself, and I believe 
that is all I can remember by name. 
Q. Did you have any talk with Chalmers? 
A. Yes, sir. · 
Q. State whether or not he was intoxicated 1 
A. Well, I don't kno'v exactly what you would call intoxi-
cated. I think he had had something to drink, but still I think 
he knew what he was doing. I an1 satisfied of that. 
Q. Did he carry on a sensible conversation with you? 
A. Yes, sir, he answere<;l all questions I asked him. He 
also asked me to notify Roy and let him know, and get him 
down there, that he 'vanted to see Roy. 
Q. Who is R~y? 
page 166 ~ A. His brother. 
Q. Did he tell you to let his family Imow he 
had been in this accident 1 
A. Yes, sir, he said to call up hon1e and get Roy down there. 
that he knew that he would see him to the hospital, or what he 
needed. 
Q. Did you find the bottle in his hunting coat? 
A. Yes, sir; I took his hunting coat, and there 'vas a pint 
bottle in there, and I took the bottle and looked at it; and the 
corner had been broken off, and there was not anything in 
it, and I threw it away. 
Q~ Was it a pint or quart bottle, or a fifth, or whatT 
A. I am sure it was a pint bottle. 
Q. Did you look at the shells in the hunting coat? 
A. Somebody sho,ved me the shells. Somebody showed me 
the shell that had been cut in two that came out of the hunting 
coat. 
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CROSS EXAMINATION. 
By ~~r. Hodges : ' 
Q. You don't know whether the shell that was cut in two 
was in tb:e pocket with the whiskey bottle, or notY 
A. No, sir, I do not. 
Q. When you saw ~1r. Gordon he was rational and knew 
what he was talking about? 
page 167 ~ A. He knew what he was talking· about. To say 
whether he was rational, I don't know exactly 
what you mean by ''rational''. 
Q. He knew what it was all about f 
A. Evidently. 
Q. Did you hear him talking to Officer Smithson Y 
A. No, I don't recall him talking to Officer Smithson. 
Q. Dr. Bracey did examine him that night; did he come 
before or after you? 
A. He was 'vorking on him and about there when I got 
there. ~f.r. Jones sent for me to come into the back room to 
talk to him. 
Q. After he went off on the ambulance did he apparently 
know where he was going? 
A. I rode in the ambulance 'vi th him to South Hill, and I 
forget exactly how he worded it; I was wondering at the time, 
and, in fact, I asked him this question, to find out as near 
as I could what condition he 'vas in, either from the lick or 
the alcohol or any dope that they n1ight have given hiin; I 
asked how he come down, and he said on the Nolde bread 
truck; I asked "With Tom Allen"? (I knew Tom Allen drovo 
on No. 47), and he said, "No; with the other man that comes on 
No. 1,'' and on. the way down they had some occasion to blow 
the siren on the ambulance, and he said ''Damn, what a mourn-
ful sound. I didn't know that I would ever have 
p·age 168 ~ to ride on one of these things.'' 
CH.ALMER.S M. GORDON, JR., 
the plaintiff, recalled, testified as follows: 
Examined by ~Ir. Turnbull: 
Q. Did you ever talk to 1\Ir. J. V. Jones, the defendant in 
this case, about this· accident? 
A. Yes, sir. 
Q.· What did he tell vou about how the accident occurred 1 
A. He said I was on my side of the road and he didn't have 
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but one thing to say about it, and that was that he was meet-
ing· that car and the light blinded him and he just hit me be-
cause he -didn't see me. 
(No cross examination.) 
The plaintiff rests in rebuttal. 
The Court : The evidence is closed, and no other evidence 
will be allowed. It is now twenty minutes past four. It is 
quite evident that we cannot finish tonight. Gentlemen of 
the jury, you have this case in charge. Do not let anybody 
talk to you about the case, and do not talk to any-
page 169 ~ body about the case. Of course, you can talk 
among yourselves. I will adjourn you until 11 :00 
o'clock. The Gourt will adjourn until 10:00 o'clock to take 
up the instructions, but you do not have to be here until11 :00 
o'clock. 
1\fOR.NING SESSION-SECOND DAY. 
Boydton, Virginia, November 17, 1937 . 
. 
The Court met pursuant to adjournn1ent of yesterday at 
10 :00 o'clock A. 1\L in the tT udge 's office, to discuss the instruc-, 
ti.ons, with the same parties present as heretofore noted. 
1\lfr. I-Iodges: If it please the Court, we move the Court to 
strike out all of the e·vidence of the plaintiff in this case for 
the reason that he is not entitled to recover by his uwn evi-
dence. 
Accordinp; to his own evidence, he walked down the left 
side of Hig·hway ·No. 1, with much travel passing at the time; 
that he saw thP. plaintiff approaching him for a distance of 
300 yardR; that he saw the defendant driving sometimes four 
to five feet over from the west edge of the highway, and that 
when the defendant was _within 30 feet, or. tan 
pag·e 170 ~ steps, by his own statement, the plaintiff pulled 
his hat down over his eyes to cut the lights of de-
fendant's approaching automobile out of his eyes; that he 
did nothing, took no movement or no step, to change his course 
until he was struck. 
The evidence shows that the plaintiff was intoxicated, by 
his own statement, at the time he was at ~1:r. Gill's service 
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station, which he left immediately before reaching the scene 
qf the accident, and that, not doing anything or attempting 
to do anything, or changing his course in any manner, under 
the circumstances it does not entitle him to recover, _and the 
Court could not properly sustain a verdict, and, therefore, 
should strike all the evidence from the jury in behalf of the 
plaintiff. 
The Court: Overruled. 
~{r. Hodges: Defendants except. 
page 171} INSTRUCTIONS. 
The Court: The Court refused Instructions 4-A, 5-A, 3 
and 2-A, tendered by the defendants, and, in lieu thereof, gave 
instructions No. 11 and 12. 
Defendants' Instruction 2-A (Refused; i1z. lieu tltet·eof Court 
_qave Instru,ctions Nos. 11 and 12): 
''The Court instructs the jury that the plaintiff was re-
quired to exercise reasonable care for his own safety in walk-
ing on the travel portion of the highway, that is, he was re-
quired to exercise that degree of care 'vhich a reasonably pru-
dent person would have exercised under similar circum-_ 
stances, a,nd if he failed to do so, and you find from the evi-
dence that in so doing he could have seen the defendant's -
automobile and could l1avP. avoided the accident, then he was 
g·uilty of neglig·ence contributing to his injury, and he can-
not recover in tl1is case, notwithstanding the fact, if it be a 
fact, that the defendant may have been also negligent. 
''The Court further tells you that intoxication does not 
of itself render a person guilty of negligence, but, if yon 
find that the plaintiff was intoxicated at the time of the acci-
dent, then that would be a circumstance for you to consider 
along with the visibility and traffic conditions then prevailing 
in determining whether or not he was exercising that degree 
of care for his own safety that an ordinary prudent, sober 
person would have exercised under similar con-
page 172 ~ ditions. In this connection, also read and apply 
Instruction G." 
Mr. Hodges: ThP. defendants, by counsel, except to the 
action of the Court in refusing to gTa.nt Instruction 2-A as 
tendered by the defendants, 'vhich properly submits the is-
sues in ~his case to the jury. 
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Defendants' Instruction No. 3 (Refused, and in lieu t:hereof 
· the Court _qave b~tructions Nos. 11 anod 12): 
''The Court instructs the jury that under the high.way laws 
of Virginia, pedestrians shall not use the highway other than 
the sidewalks· thereof, for travel, except when oqliged to do 
so by the absence of sidewalks, reasonably suitable and pass-
able for their usP., in which case 0 they shall keep ~s near as 
reasonably possible to the extreme left side or edge of the 
same, so that they will be facing oncoming traffic at all times. 
''.And the Court further tells you that upon meeting motor 
vehicles on the highway, it then becomes the duty of a pe-
destrian to yield to the motor vehicle the necessary travel 
.portion of the roadw.ay for said motor vehicle to pass in 
safety._ 
"And if you believe from the evidence in this case that 
at the time and place of the accident complained of plaintiff 
was walking· in the travel portion of the roadway, when said 
roadway ·was provided 'vith reasonably suitable 
page 173 ~ and passable sidewalks, and that he saw the car 
. operated by J. V. Jones approaching him, or 
should have seen the same, by. the exercise of ordinary care 
and caution, and failed to do anything for his safety, then 
you should find for the defendants in this case.'' 
Mr. Hodges: The defendants except to the action of the 
Court in refusing Instruction No. 3, particularly the section 
thereof which instructs the jury that it is the duty of a pe-
destrian to yield the right of way 0 to an approaching vehicle 
by stepping off on the shoulder or sidewalk of the road. 
Defendants' b1.-stru,ction 4-A, (Refused by the Court; in lie1~ 
thereof, the Cou.rt ,qa.ve ln.strouctiO'JtS Nos. 11 and 12): 
"The Court instructs the jury that 'vhen the vision of the 
driver of an automobile is obstructed or obscured-by the bright 
lights of an approaching automobile, he is not as a. matter of 
law called upon to stop his car, but is only required to exer-
cise such care as a reasonable and prudent person would 
exercise under similar circumstances to avoid injury to any-
one rightfully on the road in front of him; and if you believe 
from the evidence that the vision of the defendant, J. V. JoneR: 
was obstructed by the Jig;hts of approaching automobiles, and 
that he then operated his car as an ordinary reasonable per-
son would havP. under such conditions and yet could not in 
tl1e exercisA of ordinary care and did not see the 
page 17 4 ~ defendant in time to have avoided him, then !le 
was not guilty of any negligence.'' 
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Mr. Hodges: ·Defendants, by counsel, except to the action 
of the Court in refusing Instruction 4-A as it clearly states 
·the law and facts in this case. 
. . 
Defendants' Instruction 5-.A (Refused; the qourt, in Ueu 
thereof, gave Instructions Nos. 11 and 12): 
"The Court instructs the jury .that if you believe from the 
Avidence in the case that the plaintiff, ·Chalmers Gordon, Jr., 
was· wap.ting along the portion of U. S. Highway No. 1, re-
served for southbound traffic, in an intoxicated condition, and 
saw, ·or in thP. exercise of rAasonable care, $hould have seen 
the defendant's automobile approaching him from the north, 
and that he was then and there in a situation of iinm.inent 
an~ immeqiate danger, but did nothing for his own safety and 
to avoid an accident, and that the defendant, J. V. Jones, 
could not and did not, in the exercise of reasonable care, see 
the plaintiff in time to avoid injury to him, then the plaintiff 
cannot recover." 
Mr. Ho~ges : De~endants, by counsel, except to the action 
of the Court in refusing Instruction 5-A as it clearly states 
the law and the facts. 
page 17'5 ~. Plaintiff's lnstnt.otion A (Granted): 
' ,-,The ·Court instrucfs the jury that under the Virginia 
Motor Code the plaintiff had the leg·al right to walk as near 
as reasonably possible to the extreme lef~ side or edge of 
the pa~ed highway, at the place and at the time of the accident, 
if there was not a sidewalk reasonably suitable and passable 
for his use, and _if .the j'[lry believe from the evidence that 
there was no such walkway available to the plaintiff at the 
place. of the accid~nt, he 'vas not g·uilty of negligence since 
he· :was walking as near as reasonably possible _to the extreme 
left side or edge of the highway at the time of the accident.'' 
l\1:r. Hodges: The defendants, by counsel, except to. the 
action of the Court in g-ranting Instruction A,· offered by· the 
plaintiff, on -the ground that the instruction is misleading 
in that it in effect tells. the jury that if there was no sidewalk 
at the point of accident on which the plaintiff could have 
walked, then the fact that he walked along the highway was 
not negligence, which precludes ·and cuts off from ·the con-
sideration of the jury all other elements of conduct of. the 
plaintiff at the· time~ · 
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Plaintiff's Instruction B ( Gt·anted): 
''The Court instructs the jury that if there were no side-
walk reasonably suitable and passable provided 
page 176 }- for pedestrians along the highway where the ac-
cident occurred, it was the duty of the defendants 
to anticipate pedestrians walking along the extreme left side 
or edge of the highway, as the law provides, and to be on 
vigilant lookout for such persons walking along said part of 
the highway, and to have their automobile under such con-
trol as to be able to stop or change the course of their auto-
mobile, and thus avoid running into any person walking along 
such part of the highway, and if they believe from a prepon-
derance of the evidence that the plaintiff was walking on the 
extreme left side of said highway, and that the defendants 
failed in the discharge of their duties as stated in this in-
struction, they sho~1ld find for the plaintiff, unless they be-
lieve that he was guilty of contributory negligence.'' 
Plaintiff's Instr-uction C ( G·ranted): 
"The Court instructs the jury that if the ·plaintiff was 
walking along the extreme left side of the highway at the 
time of the accident, he had the right to assume that the de-
fendants would observe the law on their part and give way 
to his use of the highway, and that he ·was not guilty of neg-
ligence in not anticipating· that he would be run over if he did 
not g·et out of the way.'' 
1\{r. Hodg·es: ·The defendants, by counsel, except to the 
action of the Court in granting Instruction C in that it does 
not fit the facts of the case and is contrarv to the 
page 177 }- established law of Virginia requiring a person to 
take all necessary precautions for his own pro-
tection reg·ardless of right-of-way at the time that he is re-
quired to anticipate danger. 
Plaintiff's Instruction D (Granted): 
''The Court instructs the jury that the fact that the plain-
tiff had been drinking does not affect his right to recover in 
this case, unlP.ss such drinking caused him to commit contribu-
tory negligence.'' 
Plaintiff's Instruction E (Gra.nted): 
''The Court instructs the jury that it is tpe duty of a driver 
of an automobile to keep his machine always under control 
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so as to avoid collision with pedestrians and other persons 
using the highway. That the driver of an automobile has no 
rig·ht to assume that the road is clear, but under all circum-
stances and at all times he must. be vigilant, and must antici-
pate and expect the presence of others. This is the duty of 
an automobile driver at all times, and t~e prevailing condi-
tions may be such as to increase the care required of a driver. 
''Applying- these principles lf(" ti1e present case, the Court 
instructs the jury that if they believe from the evidence that 
the driver of the· defendant's automobile failed to keep a 
vigilant lookout, under all the conditions' prevailing at the 
time of the accident, and failed to have his car 
page 178 ~ under such control as to enable him to give way 
to the rights of others lawfully on the highway, 
particularly the plaintiff, if they believe from the evidence 
that the plaintiff 'vas on the left side of 'the said highway, 
then they should find for the plaintiff, unless they believe that 
he was guilty of contributory negligence.'' 
:Nir. Hodges: The defendants, by counsel, except to the 
action of the Court in granting Instruction E on the ground 
that the instruction tells the jury that if they find the defend-
aut Jones failed to have his car under such control as to en-
able him to give rig·ht-of-way to others, then the plaintiff 
should recover unless he was guilty of neg·ligence, instead 
of instructing the jury that the defendant Jones is only re-
quired to operate his car in a reasona·ble and proper manner 
and kee}Y a proper lookout, and to have a reasonable and 
proper control thereof, according to conditions prevailing, 
'vhen this instruction tells the jury in effect that the fact that 
plaintiff was struck would ,make the defendant Jones liable. 
And, further, this instruction in effect tells the jury that the 
defendant Jones must operate his car 'vi thin the line of vision 
of his automobile and stop the same therein. 
page 179 ~ Plaintiff's Instruction F (Granted): 
''_The Court instructs the jury that the driver of the de-
fendant's automobile was bound to look for and expect pe-
destrians on the highway, and it was his duty to have his car 
under such control as to be able to stop the same, if necessary, 
to prevent striking any pedestrian lawfully using the road. 
The Court tells the jury that the faet that the defendant's 
driver did not know that the plaintiff was on the highway is 
no excuse for conduct which would have amounted to negli-
~rence had he known that the plaintiff was approaching. The 
defendant's driver should have had his car under such con-
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trol as he should have had it if he had known that the plaintiff 
was approaching along the north edge of the highway.'' 
·Mr. Hodges : The defendants, by counsel, except to the 
action of the Court in granting Instruction Fin that it is mis-
leading, as the defendant Jones is only required to operate 
his automobile in a reasonable and proper manner and to 
exercise reasonable care and caution for the protection of 
pedestrians after he is aware of their presence on the high-
way. 
Plaintiff's Instruction G ( Gra;nted): 
"The Court instructs the jury that if they find from the 
evidence that the plaintiff was on his left edge of the paved 
highway, at the time of. the collision, he was within his rights 
under the law, and was not guilty of any negli-
page 180 J gence because he was there. The Court t<:~lls the 
jury that the plaintiff had the rig·ht to assume that 
the approaching automobile, which was operated by ~f.r. 
Jones, was being driven in accordance with the law, and that 
the driver would observe and give way to his right to be on 
the said highway. Notwithstanding his right to assun1e that 
the oncoming vehicle would comply with the law, if the plain-
tiff saw that the oncoming· vehicle was being driven contrary 
to law, and that he would be struck unless he moved from the 
highway, and that he then had sufficient time under all the 
then existing conditions and circumstances to get out of the 
pathway of the automobile, then he was g'Uilty of contributory 
negligence, and is not entitled to recover in this action.'' 
Mr. Hodges: The defendants, by counsel, except to the 
action of the Court in granting Instruction G on the ground 
that the instruction is misleading, in effect telling· the jury 
that the mere fact that the plaintiff. was on the left edge of the 
highway he was not guilty of any negligence, which detracts 
their mind from all other acts and conduct of the plaintiff 
at the time; and further that this instruction is contrary to 
the statute law of Virginia in that defendants contend that 
since a motor vehicle operator is required to drive on the right 
side of the highway and a pedestrian is required 
page 181 ~ to walk on the same side approaching each other, 
then it -is the duty of the pedestrian to yield the 
right-of-way under common la'v principles~ 
I 
• I 
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PZatintiff's Instr~ction H (Granted) : 
''The Court instructs the jury that it is the duty of every 
person driving a vehicle on a highway to drive the same at a 
careful speed, not greater nor less than is reasonable and 
proper, having due regard to the traffic, su1 .. face and wid:th 
of the highway, and of a~y other conditions then existing; to 
have their car under control, with adequate and properly ad-
justed brakes, and to operate the same in such manner as not 
· to endanger the life, limb, or property of any person, and 
that any violation of the law constitutes negligence. 
''The Court further tells the jury that if they believe from 
the evidence that the defendant's automobile was not operated 
in accordance with the above statement of duty, in any par-
ticular, and that such negligence was a proximate cause of 
the accident, then they shall find for the plaintiff, unless they 
believe that the plaintiff 'vas g11ilty of ·contributory negli-
gence·which efficiently contributed ·to the accident.'' 
page 182} Plaintiff's Instruction I (Granted): 
"The Court instructs the jury that if they find that the 
plaintiff is entitled to recover, they should assess such dam-
ages as they consider fair and right under all the facts and 
circumstances of the case, such damages, however, not to ex-
ceed $20,000.00. In arriving· at the damag·es done to the per-
son of the plaintiff, the Cqurt tells the jury that there is no 
rulP. of law by whicl1 to measure such damages, and that such 
matters are lP.ft to the judgment of the jury. In assessing 
such damages, they may consider the pain and mental· anguish 
caused by the injuries received; the inconvenience suffered; 
the nature of the bodily injuries, disabilities, and dis:figure-
m~nt sustained by the plaintiff, if any, and the permanent or 
temporary character thereof, and as they may affect his 
future health, cmnfort, and earning capacity. 
''In addition, should the jury· find for the plaintiff, hP. is 
entitlP.d to recover whatever expenses he has incurred in an 
effort to be cured and such amount as thP. jury may consider 
reasonable for loss of time and absence from his farm." 
Plaintiff's Instruction Y (Granted): 
''The Court instructs thP. jury that the plaintiff is pre-
sumed to have been acting- with ordinary care, and that the 
burden is on thP. defendants to l)rove by a pre-
page 183 } ponderance of evidence that he was not at the 
time exP.rcising due care, and that he was guilty 
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of neg·ligence 'vhich was an efficient and proximate cause of the 
accident.'' · 
J.\IIr. Hodges:. The defendants, by counsel, except to the 
giving of Instruction Y, asked for by the plaintiff, on the 
ground that it does not state the law in this case. 
Plaintiff's Instruction Z (Granted): 
''The Court instructs the jury that if they believe from ' 
the evide:p.ce that the plaintiff was 'valking away from the 
left side of the highway and nearer the center of the high-
way than he should have, and thus violating the law, and 
yet believe from the evidence that the defendant Jones saw 
the peril of the plaintiff, or should have seen the peril of the 
plaintiff, in the exercise of due care and vigilance, in time 
to have avoided striking him, and failed to do so, they should 
find for the plaintiff.'' 
Mr. Hodg·es: The defendants, by counsel, except to the 
giving· of Instruction Z, asked for by the plaintiff, on the 
ground that it does not state the law in this case. 
DefendOII~ts Instruction No.1 (Granted): 
''The Court instructs the jury that he who undertakes to 
hold another liable in damages on the ground of 
page 184. ~ negligence must himself be free from any negli-
gence contributing to the injury of which he com-
plains. And if the jury believes from the evidence that the 
plaintiff, Chalmers Gordon, Jr., was guilty of any negligence, 
which contributed to the happening of the accident from 
which his injuries resulted, th.ey must find for the defend-
ants.'' 
Ins_t1·uction No. 11 (prepared by the 'Court-Granted): 
"The Court instructs the jury, (1) that J. V. Jones had 
a right to assume that the plaintiff, Chalmers Gordon, Jr., 
would exercise ordinary care for his own safety; (2) that 
ordinary care is the care which an ordinarily prudent man 
would exercise in similar circumstances.'' 
1\Ir. Hodg·es: The defendants, by counsel, except to the 
giving of lnstruction No. 11, tendered ·by the Court in lieu 
of Instructions 2-A, 3, 4-A, and 5-A. asked for by the defend-
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.ants, and refused by the Court, in that it does not cover the 
entire theories of the case. · 
I nstnt-ction No. 12 (prepared· by tlte C ourt-Grante.d) : 
''The Court further instructs the jury that if they shall 
believe from the evidence that the plaintiff, Chalmers Gor-
don, Jr., in·the exereise of ordinary eare, saw the appro·ach-
ing automobile of Jones and then and there, by the exercise 
of ordinary care, should have realized that he was 
page 185} in a situation of imminent and immediate danger, 
that it then and there became the duty of the 
said Chalmers Gordon, Jr., to ·use reasonable and ordinary 
care to avoid said imminent danger, and if the jury shall be-
lieve from tl1e evidence that he did not then exercise ordinary 
:care for his o'vn safety, under all the then existing circum-
stances and conditions, then the said Chalmers Gordon, Jr., 
was guilty of contriht~tory negligence and cannot recover in 
· this case.'' 
Mr. Hodges: The defendants, by counsel, except to the 
giving of Instruction No. 12, tendered by the Court in lieu 
rof Instructions 2-A:, 3, 4-A, and 5-A, asked for by the defend-
ants, and refused by the Court, in that it does not cover the 
oentire theories of the case. 
Defendants Instr·uction No. 13 (Granted) : 
"The Court instructs the jury that under the Motor Ve-
hicle Laws of Virginia, the driver of an automobile or other 
vehicle is required to drive the same upon the right half of 
the highway, unless it is impraetical to travel on such side 
of the higbway, and except when· overtaking and passing 
another vehicle." 
!{r. Turnbull: ThP plaintiff, by counsel, excepts to the g·iv-
ing of Instruction No. 13 on behalf of the defendants on the 
ground that it is in conflict with instructions given 
page 186 } and is misleading. · 
Instruction No. 20 (prepared by the Oourl-Gra;nted) ~ 
"The Court instructs the jury that under· the law of this 
state a pedestrian on a highway at night is not required to 
carry a lantern or light.'' 
Mr. Hodges: The defendants, by counsel, except to the 
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action of the .Court in granting Instruction No. 20 on the 
ground that it is prejudicial to the defendants and is an ab-
stract proposition of law and negatives the idea of all neces-
sity for care on the part of a pedestrian, and there is no pro-
vision in law requiring the carrying of a lantern by a pedes-
trian, nor is there one which allows him to go without a light,. 
but his actions must be based on reasonable and proper care 
for his own safety, and this instruction misleads· the jury in 
consideration of that duty and responsibility. 
De.fend®ts Instruction No. ~1 (Granted): 
'·'The Court instructs the jury that under the law of Vir-
ginia the operator of an automobile has a right to presume 
that all other persons using the hig·hway will obey the law 
in the use of said highway, and that when the vision of the 
driver of an automobile is so obstructed or obscured by the 
bright lights of a car approaching from the opposite direc-
tion that he cannot see anyone in the road in · 
page 187 ~ front of him, said driver is not called upon to stop 
his automobile, but it becomes his duty, in the 
exercise of ordinary and reasonable care, to increase his 
diligence to avoid injury to anyone who might rig·htfully be 
on the road in front of him and if necessary to stop said au-
tomobile. In other words, it becomes his duty to use such 
care as a reasonable and prudent person would under like 
circumstances a~d conditions then prevailing.'' 
Mr. Turnbull: Counsel for the plaintiff excepts to the giv-
ing ofinstruetion No. 21 on the ground that it does not state 
· the full duty of the driver of an automobile when his vision 
~s obstructed by bright lig-hts or weather conditions, and that 
the instruction should state that when vision is obscured 
for any reason it is the duty of an automobile driver to bring 
his car under control so that he may stop the same imme-
diately, if necessary, to avoid injury to others lawfully on the 
road. 
Note: Upon receiving the instructions and hearing the 
argument of counsel, the jury retired to their room to con-
sult of their V(lrqict, and, after sometime, returned into Court 
and rendered the following ve:r:dict: ''We, the jury, find for 
the plaintiff and fix the damag·es at $5,000. '' _ 
page 188 ~ Thereupon the defendants, by counsel, moved 





South Hill Motor Co., Inc., v. C. M. Gordon, Jr. 153 
(1) That the verdict is contrary to the law and the evidence 
in this case ; 
(2) The refusal of the Court to grant certain instructions 
asked for by the defendants and granted instructions asked 
for by the plaintiff over the objection of the defendants; 
( 3.) The refusal of the Court to sustain the defendants' 
motion to strike the .evidence of the plaintiff at the conclu-
sion of the evidence ; 
Which motion the :Court overruled, and the defendants, by 
counsel excepted. 
page 189 ~ I, N. S. Turnbull, Jr., Judge of the 34th Ju-
dicial Circuit of the .State of Virginia, who pre-
sided over the foregoing trial of Chalmers M. Gordon, Jr., 
v. South Hilll\tiotor Company and J. V. Jones, in the Circuit 
Court of ~{ecklenburg County, at Boydton, Virginia, No-
vember 16-17, 1937, do certify that the foregoing is a true 
and correct copy and report of all the evidence, all of the in-
structions offered, granted, and refused by the Court, and all 
other incidents of the said trial of the said cause, with the 
objections and exceptions of the respective parties as therein 
set forth. As to the original exhibits introduced in evidence, 
as shown by the foregoing report, to-wit: Exhibits Nos. 1 
and 2 (photographs), which have been initialed by me for the 
purpose of identification, it is agreed by the plaintiff and the 
defendant that they shall be transmitted to the Supreme 
Court of Appeal~ as part of the record in this cause, in lieu 
of CP.rtifying to said court copies of said exhibits. 
And I do further certify that the attorney for the plaintiff . 
had reasonable notice, in writing, given by counsel for the 
defendants of the time a.nd place when -the foregoing report 
of the testimony, instructions, exceptions, and other incidents 
of the trial would be tendered and presented to the under-
signed for signature and authentication. 
Given under my hand this 21st day of Dec., 1937, within 
60 days after the entry of the final judgment in said cause. 
N. S. TURNBU·LL, JR., 
Judge of the Circuit Court of Mecklenburg 
·County, Va.-34th Judicial Circuit. 
page 190} I, N. G. Hutcheson, Clerk of the Circuit Court 
· of Mecklenburg County, Virginia, do certify that 
the foregoing report of the testimony, exhibits, instructions, 
exceptions, and other incidents of the trial in the case of Chal-
mers M. Gordon, Jr., v . .South Hill Motor Company and J. 
j 
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V .. J·ones, together with the original exhibits therein referred 
to, -all of which have been duly authenticated by the Judge 
o.f said Court, were lodged and filed with me as Clerk of the 
said Court on the 21 day of Dec., 1937. 
N. G. HUTCHESON, 
:Clerk of the Circuit Court of Mecklenbu~g 
County, Virginia. 
page 191 ~ Virginia : 
In the Circuit Court of Mecklenburg County. 
Chalmers Gordon, Jr. 
'lJ. 
Sou~h Hill ~1:otor Co., Inc. and J. V. Jones 
Please before the Circuit Court of lV[ecldenburg County at 
the courthouse thereof on the 21st day of December, 1937. 
Be it remembered that heretofore, to-wit: In the Clerk's 
office of the :Circuit Court of Mecklenburg, at the 1st August, 
1937, came Chalmers Gordon, Jr. and :filed his· declaration 
against South Hill l\1:otor Company, Inc. and J. V. Jones, 
which is in the following words, to-vf'it: 
DECLARATION FILED 1 AUGUST RULES 193'7_ 
Chalmers Gordon, Jr., of Mecklenburg· County, ·virginia, 
complains of the South Hill Motor Company, Inc., and J. V. 
Jones, of Mecklenburg· County, Virg·inia, of a plea of tres-
pass on the case, for this, to-wit: That heretofore, to-wit, on 
the 6th day of January, 1937, at about eight o'clock p. m., 
your complainant was walking along the north side of U. S. 
Highway No. 1, a short distance west or southwest of the 
corporate limits of the Town of South Hill, Mecklenburg 
County, Virginia, in an easterly direction, towards the said 
Town of South Hill; that the said defendant, J. V. Jones, 
agent and employee of the defendant, South Hill Motor ,Com-
pany, Inc., acting ·within the scope of his agency and employ-
ment, was driving a eertain automobile along the 
page 192 ~ said highway, a short distance west or sot}thwest 
of thP. corporate limits of the Town of South Hill, 
Mecklenburg County, Virginia, in a westerly direction, away 
fron1 the Town of South Hill; that thereupon it became and 
was the duty of the said defendants to drive and operate the 
South Hill Motor Co., Inc., v. C. M. Gordon, Jr. 155 
said automobile with reasonable and proper care and caution, 
at a legal and proper rate of speed; to keep a proper lookout 
for pedestrians on the north side of said highwa.y; to yield 
the rig·ht of way to pedestrians on the north side of said 
l1ig·hway; to have and keep the said automobile under proper 
control; to equip the said automobile with proper lights; to 
sound the horn and give notice to persons on said highway 
in danger of ·being hurt; to drive and operate the said auto-
mobile in a careful, prudent manner, having the same under 
proper control, and in such manner as to do no injury or dam-
age to the persons or property of others·; to otherwise drive 
and operate said automobile in accordance with the act regu-
lating the operation of vehicles on highways in this state, so 
as to avoid running into and injuring persons passing without 
negligence on their part along the said highway. 
·Yet, the said defendants, disregarding their duty as afore-
said, did, on the day and year aforesaid, on the road afore-
said, at a point just west of the corporate limits of the Town 
of South Hill, Virginia, carelessly and negligently drive and 
operate the said automobile along· the said highway at a higl1, 
excessive, reckless, and unlawful rate of speed; 
page 193 } and did carelessly, negligently, and unlawfully fail 
to observe and keep a proper lookout for the plain-
tiff, who was la,vfully walking on the north side of said high-
way; and did negligently and unlawfully fail to yield the right 
of way to the said plaintiff; and did carelessly, negligently, 
and unlawfully fail to have and keep the said ·automobile un-
der proper control; and did carelessly, negligently, and unlaw-
fully operate the said automobile without its being equipped 
with the proper lights;. and did carelessly, neglig·ently, and 
unlawfully fail to sound the horn and give notice to the plain-
tiff of the danger of being killed or injured by the said auto-
mobile; and did carelessly, negligently, and recklessly drive 
and operate tlw s·aid automobile without having the same un-
der proper control, and in such manner as was calculated t~ 
do injury damage to the person or property of the plaintiff; 
and did carelessly, negligently, and unlawfully fail to drive 
and operate tl1e said automobile in accordance with the laws 
regulating the operation of vehicles on highways in this state; 
and as a direct and proxhnate cause of said careless, negligent, 
reckless, and unlawful operation of the said automobile, the 
same was with gTeat force and violence run into and driven 
ag·ainst the plaintiff, and l1e was severely shocked and cut, 
mang-led, bruised, and injured about the body; the tibia of 
the right leg was severely broken about the middle, and a 
large piec~ 'vas broken out of it, and the fibula of the same 
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leg was fractured in two ,places, and~ he was 
page 193 ~ caused to suffer great pain and torture, both 
·mentally and physically; and by reason of said 
injuries, he is permanently disabled, disfigured, and maimed; 
that by reason of' the injuries so received, the plaintiff was 
caused to spend considerable time in a hospital in Richmond, 
Virginia, under the care of physicians and surgeons, in an 
effort to be cured; that his leg has never healed, and that he 
is still being treated by his physicians, that it is probable that a 
. further operation will have to be performed and that he will 
have further hospital bills, by reason of the injuries 'to his 
leg; that up to this time he has expended or incurred large 
ex_pense for hospital treatment, to-wit, the sum of $500.00; 
that he has expended or incurred a large sum of money for 
attention and treatment by physicians and surgeons, to-wit,. 
the sum of $500.00; that the further care and treatment of the 
plaintiff by reason of the said injuries will amount _to a large 
sum, to-wit, the sum of $1,000.00. . . 
That plaintiff is a farmer, and that, by reason of the in-
juries so received, he has been unable to make a crop for the 
year 1937, and that his losses thereby amount to a large sum, 
to-wit, the sum of $2,000.00; that the plaintiff is permanently 
. injured and that his eai·ning capacity has been greatly re-
duced, and that he will in the future ·be g-reatly damaged by 
reason of the said injuries. 
Wherefore the plaintiff says that he has sustained damages 
in the sum of $20,000.00; and, therefore, he brings his suite. 
IRBY TURNBU~, p. q. 
page 194 ~ ORD~R ENTERED AUGUST 16, 1937 .. 
This day came the defP.ndants, South Hill Motor Company 
and .T. V. ,Tones, by counsel, and tendered the ~Court their 
pleas of general issue and contributory negligence, and their 
g-rounds of defense to plaintiff's declaration, all of which are 
hereby filed in this proceeding. 
GROUNDS OF DEFENSE FILED AUG. 16, 1937. 
The defendants tendered this, their grounds of defense, to 
the action stated in the declaration filed against them by said 
plaintiff, to-wit: 
That on January 6, 1937, defendant, J. V. ,Jones, was driv-
ing an automobile in a southerly direction over United St.ates 
Highway No. 1, a heavily travelled, arterial highway, in 
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Meoklenburg County, Virginia, in the nighttime, said car was 
properly and legally equipped with brakes and headlights, 
which said headlights were then burning; that said automo-
bile was driven at a reasonable and lawful rate of speed, on 
the right-hand portion of said .highway and when at a distance 
just west of the Town of South Hill, defendant Jones ap-
proached a line of automobiles proceeding in a northerly di-
rection on said highway, the paved portion of which is eighteen 
feet in width, which said automobiles partially reduced his 
view of the roadway, but immediately defendant's car. 
passed the automobiles he was meeting, there plaintiff 
lo01ned on the roadway, walking along on the paved portion 
of said highway coming toward and directly in front of 
defendant's car, apparently with his head down, 
page 195 ~ and was then at a distance of twelve to fifteen feet 
from him; that tile defendant immediately ap-
plied his brakes and cut his autmnobile sharply to the left-
hand side of said hip;hway in an effort to avoid striking plain-
tiff, but could not avoid plaintiff, being· struck by the end of 
the bumper of the car opP.rated by defendant Jones; that 
plaintiff was intoxicated, and "'"as \Valking in the roadway, 
and not on the sidewalk or shoulder thereof, even though a 
walk or shoulder was provided to said road at the place 
\vhere plaintiff was struck, and the same was in passable 
usable condition, nor did the plaintiff walk near the left-hand 
edge of the paved portion of said highway as required by 
law. DefP.ndant Jones operated said automobile at a reason-
able and lawful rate of speed; that said car \Vas properly 
and legally equipped with brakes and headlights, and the 
same were. burning: that hA did all that was possible to avoid 
striking the plaintiff after his position becanie known to him ; 
that he kept a proper and constant watch out fqr users of 
said roadway, though vision was some\vhat bad due to at-
mospheric conditions prevailing at the time, and defendant 
did not act of neg·ligcnce of any kind which caused or con-
tributed to injury. of said plaintiff. That plaintiff's state of 
intoxication de~troyed his ability to act as a careful and pru-
dent person should under the circumstances, which was the· 
proximate cause of his injury. 
HODGES & DORTCH, 
Attorneys for Defendants. 
158 
page 196 ~ 
Supreme Coilrt of Appeals of Virginia 
PLEA OF CON,TRIBUTORY NEGLIGE.NCE 
FILED AUG. 16, 1937. 
The said defendants, South Hill Motor Company and J. 
V. Jones, without admitting any negligence on their part, or 
either of them as alleged in plaintiff's declaration, but ex-
pressly denying the same, say that the plaintiff, Chalmers 
Gordon, Jr., was g"Uilty ·of negligence, which was the sole 
proximate cause, or contributed to the injuries sustained by 
him on January 6, 1937, as alleged in said declaration; and 
they hereby give notice of their intention to rely on said neg-
ligence, or contributory negligence, as a defense to this ac-
tion, which was in plaintiff doing of the following acts; 
(1) That at the time that plaintiff was injured he was in-
toxicated, and was walking near the center of the paved por-
tion of United States Highway No. 1, in the nighttime, and 
not on the sidewalk or shoulder thereof, or near the left-hand 
edge of the paved portion thereof, as required by law. 
(2) That plaintiff was walking along the paved portion of 
said highway in the nighttime facing the automobile driven 
by the defendant, J. V. Jones, and said plaintiff .did not see, 
or if he sa,v, he failed and refused to get on the shoulder or 
sidewalk of said road, or near the left-hand edge thereof, 
and did nothing whatever for his own safety or protection, 
which was occasioned by his condition of intoxication, but 
continued thereon until he walked into the front of defendant's 
automobile. 
(3) That plaintiff knew, or by the exercise of his normal 
facil·ities had he been sober would have known, 
page 197 ~ the danger incident to traveling· in the center of 
, said UnitP.d States Highway No. 1 in the night-
thne, but due to his intoxication said plaintiff did not recog-
nize, heed or avoid the danger thereof, as required of normal, 
prudent .persons. 
( 4) That plaintiff seP.in~. or should have seen, as motor 
vehicle approaching in the opposite direction from the car 
driven by defP.ndant. J. V. Jones, with headlights directed 
towards each other, as well as the car driven by the defend-
ant, .T. V .• Tones, with lawfully equipped and burning head-
lights thereon, recog11izing his place of peril and proceeded 
to the shoulder or P.dge of said road to a place of safety, 
which he failed and refused to do, either from his state of 
intoxication or from reckless indifference. 
1For all the foregoing reasons defendants say that the plain-
.I 
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tiff is guilty of negligence, and this they are ready to verify 
.and put themselves upon the country. 
HODGE·S & DORTCH, 
Attorneys for defendants-. 
PLEA FILED AUG. 16, 1937. 
The said defendants, by their attorneys, come and say that 
they are not glfilty of the premises in this action laid to their 
charge, in man;ner and form as the plaintiff hath complained. 
And of this the said pefendants put themselves upon the 
tCountry. 
page 1~8 ~ ORDER ENTERED NOVE·MBElR 16, 1937. 
This day came the parties, both plaintiff and defendant, 
by counsel, and joined issue, then came a jury of nine per .. 
sons selected and summoned according to law, two of whom 
were stricken from the panel, one by the plaintiff, and one 
by the defendant, the remaining seven constituted the jury 
as follows: William J\fcKenney, S. W. Land, L. D. Paschall, 
C. E. Fitz, M. H~ Creedle, R. L. Talley and Dallas M. Gregory, 
who after first being duly sworn for the purpose, and after 
hearing the evidence were instructed by the Court to speak 
to no one nor allow any one to speak to them concerning this 
case until they returned into Court tomorrow morning at 11 
o'clock. · I 
This case is continued until tomorrow morning at 11 o'clock. 
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This day came again the parties by counsel, on the issue 
joined on yesterday, also the jury empanelled in this case on 
yesterday returned in Court in pursuance of their adjourn-
ment, and upon being polled it waR ascertained that all were 
present, 
Upon conclusion of the evidence, the defendant, by counsel, 
moved the Court to strike the evidence, which motion was 
overruled, and the defendant, by counsel, excepted. 
Upon receiving the instructions and hearing the argument 
of Counsel the jury retired to their room to consult of their 
verdict and after some time returned into court and rendered 
the following verdict: ''We the .jury find for the plaintiff 
and fix the damages at $5,000.00' '. 
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Thereupon the defendants by counsel, moved the court to 
set aside the verdict on the following grounds ~ 
1. That the verdict is contrary to the law and the evidence 
in this caser 
2. The ·refusal of the ·Court to grant certain instructions 
asked for by the defendants and granting instructions asked 
for by the plaintiff over the objections of the defendants. 
3. The refusal of the Court to sustain the defendants mo-
tion to strike the evidence of the plaintiff at. the conclusion 
of the evidence. 
Which motion the Court overruled and the defendants by 
counsel, excepted. 
page 200 ~ Thereupon, it is considered that the plaintiff, 
Chalmers Gordon, Jr., do recover of the defend-
ants, South Hill 1\t[otor Co., Inc., and J. V. Jones, the said 
sum of $5,000.00, with interest from November 17, 1937, until 
paid, and his cost by him in this behalf ~xpended. 
The defendants having indicated their intention to apply 
to the Supreme Court of Appeals for a 'vrit of error and 
Supersedeas to this judgment, the operation of this judg-
ment is suspended until the 1st day of the April Term, 1938, 
upon the defendants or someone for them entering into a 
bond in the penalty of $6,000.00 before the Clerk with surety 
approved by the Clerk by the lOth day of December, 1937. 
page 201 ~ I, N. G. Hutcheson, Clerk of the Circuit Court 
of Mecklenburg County, in the StatP. of Virginia, 
do hereby certify that the foregoing is a true and correct copy 
of the record in the case of Chalmers Gordon, Jr., v. South 
Hill Motor Company Incorporated and J. V. Jones. 
I further certify that due service of notice 'vas acknowl-
edged. by the plaintiff by counsel, that application would be 
made for a copy of the record in. this case. 
Given under my hand this 23rd day of December, 1937. 
Teste: 
N. G. HUTCHESON, Clerk. 
A Copy-Teste : 
M. B. WATTS, C. C. 
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